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Get the latest guidance on new 2021 codes
Join us on Sept. 8 for a can’t-miss webinar on the final 2020 
diagnosis code set and the related guidance. You’ll get tips 
for correctly coding the COVID-19 code and more to ensure 
accurate payments. Get full details at: https://store.decision-
health.com/final-2021-icd-10-codes.

CMS open door forum

CMS lifts quality reporting exemptions 
and delivers other key updates 

CMS hosted an open door forum on July 29th during which 
time they provided home health and hospice agencies with the 
following key regulatory updates. 

During the call CMS reminded agencies that the COVID-
19 exemptions from the quality reporting requirement have 
been lifted as of July 1, 2020. The federal Medicare agency also 
released an updated tip sheet that listed the following info: 

 ✔ Home Health Consumer Assessment of Healthcare Pro-
viders and Systems (CAHPS) surveys will be required for 
the third quarter of 2020 and onward.

 ✔ For all assessment time points with a M0090 date of 
July 1, 2020, or later, CMS expects the assessments to 
be submitted following the quality reporting program 
(QRP) requirements.

 ✔ CMS is waiving the 30-day OASIS submission require-
ment. Delayed submission is permitted during the PHE.

 ✔ The CY2020 data used for meeting the HH QRP require-
ments impacting 2022 payments will include July 1 to De-
cember 31, 2020 data.

Other home health updates

• OASIS-E. Implementation of OASIS-E will be delayed 
until one full calendar year after the end of the public 
health emergency. Agencies can access CMS videos for 
completing GG items on the CMS website. 
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• Public reporting announcements. There will be no 
July 2020 refresh of Home Health Compare. The 
April 2020 refresh will remain in place until October 
2020. Starting July 20, CMS is adding a new skin in-
tegrity measure and the percent of patients with pres-
sure ulcers that are new or worsening will be removed. 

• Home Health CAHPS. Agencies are responsible 
for providing their vendors with a monthly list of 
patients who participated. If you don’t notify your 
vendor, CMS will assume you didn’t participate. Be 
sure to monitor your HHCAHPs submissions and 
check the HHCAHPS website to confirm you have 
data in the warehouse. If you have recently switched 
vendors, email https://homehealthcahps.org.

Hospice updates from CMS call

• Hospice quality reporting program. Hospices were 
expected to submit CAHPs surveys and Hospice 
Item Set (HIS) data by July 1. HIS started with new 
admission records on or after July 1, 2020. The HIS 
compliance and submission fact sheet summarizes 
threshold requirements by year. For example, 90% 
of HIS records must be submitted and accepted with-
in the 30-day deadline. 

• Hospice Quality Reporting data resubmission. 
CMS’ Hospice Quality Reporting website will have 
information in Aug. 2020, for the reconsideration of 
quality reporting data that impacts 2021 payment. 
On July 13, CMS sent notification to providers who 
were non-compliant. Hospices need to resubmit this 
data by August 18. CMS reminds hospices to re-
move all protected health information (PHI) before 
submitting your reconsideration.

• HOPE tool. The pilot testing phase for the Hospice 
Outcomes and Patient Evaluation (HOPE) tool is 
complete. Four hospices evaluated the draft and field 
tested it. Training for hospices participating in the al-
pha test will begin in September 2020. Data collection 
will begin in October 2020, with data collection to be 
completed by January 31, 2021, according to CMS’ 
website. On August 5 from 1 to 2 p.m. EST CMS will 
host a webinar for a new claims-based quality measure 
that CMS is considering including in the HOPE tool. 

• Hospice quality reporting. The August refresh of 
Hospice Compare is coming soon, CMS said in the 
call. The November refresh of hospice preview reports 
will be available in September, and hospices will have 30 
days to review CAHPS results.

• Hospice quality public reporting. Due to the PHE, 

CMS made the decision not to publicly report 2020 

quality data for the first two quarters. In September, 

CMS will publish a tip sheet on public reporting and 

the need to freeze data from the first two quarters.

• Hospice CAHPS survey. Required Hospice CAHPS 

reporting restarted on July 1, 2020. The next Hospice 

CAHPS survey deadline is Aug. 12, 2020. Hospices are 

exempt from submitting data from the first quarter. — 

Megan Pielmeier (mpielmeier@decisionhealth.com)  

Related links: You can find the Home Health QRP COVID-19 PHE Tip Sheet here https://

www.cms.gov/files/document/hhqrp-covid19phetipsheet-july2020.pdf.
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COVID & PDGM changed the data

One noteworthy point about the report is that the 
data used are three years old and based on claims sub-
mitted before PDGM and the pandemic, Seabrook says. 

If reviewers wanted to look at claims that were just 
above the LUPA thresholds in PDGM, they would have 
to look at individual HIPPS codes and the applicable 
visit thresholds that range from two to seven visits. 

Plus it’s important that CMS and the contractors 
consider that LUPAs have naturally increased as a 
result of the public health emergency as patients refuse 
visits due to fear of contracting the virus. 

It’s interesting timing for the OIG to recommend 
increased scrutiny of these payment periods as CMS 
acknowledged in the 2021 proposed PPS rule that it’s 
not a good time for changes such as making behavioral 
adjustments, because the data are both too preliminary 
and the info is skewed by the pandemic, says Robert 
Markette, an attorney with Indianapolis-based Hall, 
Render, Killian, Heath & Lyman. 

Tips for agencies to prepare for audits

• Document telehealth clearly. Agencies need to stress 
to auditors that during the public health emergency 
they supplemented in-person visits in the plan of care 
with telehealth and video monitoring to minimize the 
risk of spreading COVID-19, Markette says. 

• Consider CMS’ clarification of homebound dur-
ing the PHE. In certain cases, a patient who is un-
der self-quarantine at home due to COVID-19 is 
homebound, according to the interim final rule re-
leased in March in response to the pandemic (HHL 
4/13/20). If that’s the case agencies should clearly 
document the reason the patient is homebound.

• Include the negative findings too. Common prob-
lems with documentation include the absence of 
negative findings such as shortness of breath, says 
Rebekah Plowman partner at Arnall Golden Greg-
ory LLP in Washington, D.C. Plus, be sure to 
include all co-morbidities that may impact the pa-
tient’s ability to function and support homebound 
status, Plowman says.

Homebound status issues arise when the review-
er finds one example of a patient going out into the 
community. The problem is that the reviewer ig-

PDGM: LUPAs

CMS keeps an eye on LUPAs, OIG 
estimates $191.8M in overpayments 

Agencies can expect continued scrutiny of payment 
periods with visit numbers just above the LUPA thresholds, 
according to a recent report. But some find this to be unfair 
as agencies are struggling with response to the public health 
emergency and adoption of a new payment model.

In its report, the Office of Inspector General (OIG) 
estimates that CMS overpaid agencies $191.8 million 
for claims submitted nationwide in 2017. As a result, the 
OIG is recommending that CMS and its contractors do 
the following: 

1. Recover the $41,613 in identified overpayments 
made to agencies for the sampled claims.

2. Perform data analysis and risk assessments of 
claims with visits slightly above the applicable 
LUPA threshold, and target these claims for ad-
ditional review. 

3. Instruct the MACs to educate agencies on prop-
erly billing for home health services with visits 
slightly above the applicable LUPA threshold. 

More details about the study

The OIG’s independent medical review contractors 
selected a stratified, random sample of 120 home health 
agency claims with five, six or seven visits in a PPS pay-
ment episode and determined whether the services met 
medical necessity and coding requirements.

The majority of the claims in the sample (20 of 25) 
that did not comply with Medicare requirements under 
the previous PPS methodology also would not have met 
Medicare requirements under PDGM, according to 
the OIG.

Improper payments occurred, because the 
Medicare contractors didn’t analyze claim data or 
perform risk assessments to target for additional review 
for those claims with visits slightly above the LUPA 
threshold of four visits, the report states. 

Many of the visits that were improperly paid  
weren’t medically necessary and didn’t meet home-
bound status, or the documentation didn’t support 
those things, says Nick Seabrook, managing principal 
and founder of Blacktree Healthcare Consulting in 
King of Prussia, Pa.
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nores the other 59 days that the patient was unable 
to leave the house, Plowman says.

• Audit routinely. Audit your documentation at least 
once a year and you may uncover trends related to 
certain clinicians failing to produce the necessary 
documentation, says Plowman. — Megan Pielmeier 
(mpielmeier@decisionhealth.com)  

Related link: To view the full report go to: visit: https://bit.ly/3jyXFdm.

COVID-19: Therapy 

Outpatient therapy services in the 
home more in demand due to COVID-19 

Some home health agencies have started offering 
outpatient therapy services as a new service line in 
response to the growing demand for patients to receive 
this service in the home.

Numerous home health agencies are exploring offering 
this service in an effort to satisfy the patient/client’s desire 
to minimize the risk for exposure, says Ellen Strunk, owner 
of Rehab Resources and Consulting, Inc. in Birmingham, 
Ala., and a member of the American Physical Therapy 
Association’s (APTA) Home Health Section.

A person feels safer in the home where surround-
ings can be controlled. And, if they trust their therapy 
providers’ safety protocols, the patients’ minds are really 
put to ease, says Megan Valenzano, PT, DPT, GCS, direc-
tor of regulatory affairs and documentation review at Fox 
Rehabilitation in Cherry Hill, N.J.

Plus, depending on state rules about what businesses 
are allowed to be open, some outpatient clinics are limited 
in their availability to open their doors for patients to 
come in, says Diana Kornetti, COO of Kornetti and Kraft 
Healthcare Solutions in Fernandina Beach, Fla.

Outpatient therapy costs v. benefits

Outpatient therapy services are covered under the 
Medicare Part B benefit and billed using HCPCs/CPT 
97 codes for rehabilitative services.  

Billing depends on which services are provided 
and how much time the therapist spends with the 
patient, Valenzano says. There are codes for thera-
peutic exercise, electrical stimulation, manual therapy 
and neuromuscular re-education, Valenzano says. 
The value of a CPT code varies by geographical area 
because of geographical variations in cost. 

On average providers could get paid anywhere 
between $75 to $100 per visit. 

Medicare covers outpatient therapy at 80%, and 
the remaining 20% is either the responsibility of the 
patient or the secondary insurer, Kornetti says.

Give patients the choice of providers

To avoid any compliance risks, discharge plans from 
home care should always give patients care options for 
when they are no longer homebound and don’t qualify 
for traditional home health.

Patients must be given the choice of where to continue 
therapy services, and they should choose the provider who 
will deliver the best care for them, Valenzano says.

During the pandemic one of the few reasons that 
outpatient therapy might be more appropriate is if the 
patient could benefit from specific equipment such as a 
pool or specialized gym equipment, Kornetti says.

It is sound practice to provide a patient planning for 
a transition to outpatient services (now, and beyond the 
PHE), with a clear outline of their options for their care 
and engage them in the decision-making process. 

Many times, it is easiest for the patient to have appoint-
ments in an outpatient clinic. They might prefer that as it 
helps them resume their “normal” behaviors. Other times, 
patients may opt for continued services on an outpatient basis 
in their home, due to convenience or lack of reliable transpor-
tation. It is important that options are provided, and rationale 
for the decision is documented, Kornetti stresses. 

“My agency used to use a therapy referral sheet to 
standardize the process and reflect the patient, caregiver 
and family involvement in the process,” Kornetti says.

Finally, many ALF residents have “onsite” outpa-
tient therapy services within their building, making the 
decision to transition to “in-house” personnel for the 
continuation of therapy services efficient and easy.  

Outpatient Part B services can’t be provided during 
an open Part A episode. It’s important to know the 
status of a Medicare beneficiary from the Common 
Working File (CWF). When billing for outpatient ser-
vices be sure the patient has a current discharge date so 
there is no overlap in service, says Kornetti. — Megan 
Pielmeier (mpielmeier@decisionhealth.com)  

Related link: For more information on Medicare covered services and home health 
basics, visit: https://bit.ly/3g6qP1d. To learn about the “Chapter 15 Medicare Benefit 
Policy Manual,” visit: https://go.cms.gov/3g61mF8.
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Employment law

NLRB changes course, sets new 
standard on profane outbursts
By Tammy Binford

The National Labor Relations Board (NLRB) 
has issued a ruling making it easier to discipline or fire 
employees for offensive speech.

In the July 21 decision, the NRLB moved to resolve a 
conflict that sometimes arises between two worker protec-
tion laws:

• Workers rely on the National Labor Relations Act 
(NLRA) to protect their right to join together to im-
prove wages and working conditions.

• They depend on Title VII of the Civil Rights Act of 
1964 to protect them from discrimination and harass-
ment based on race, gender and other characteristics.

In the case, which involved General Motors, the 
NLRB modified the standard for determining whether 
employees have been lawfully disciplined or discharged 
after making abusive or offensive statements. The new 
decision returns to the standard set in the Board’s 
Wright Line case decided in 1980.

The new decision “is the culmination of a long con-
flict” between the NLRA and Title VII, according to 
Burton J. Fishman, an attorney with Fortney & Scott, 
LLC in Washington, D.C.

The conflict arises when workers use racist, sexist or 
other vulgar speech—actions that go against Title VII—in 
the exercise of their rights under Section 7 of the NLRA, 
which prohibits employer policies or conduct that may 
impede employee efforts to organize. Both Title VII and 
the NLRA apply to most private-sector employers.

Fishman says the NLRB “had been roundly criti-
cized” for accepting and excusing heated speech that 
wouldn’t be tolerated in non-Section 7 situations.

When the Board sought input from the public in 
September 2019 on whether to keep, modify or overrule 
its standard on when employees lose Section 7 protec-
tion, the Equal Employment Opportunity Commission 
(EEOC) was among the parties weighing in. The 
EEOC provided the rationale the NLRB used in its 
General Motors decision, Fishman says.

“For many, it was a long time coming,” Fishman 
says. “As [the] EEOC notes, Title VII does not have a 
blue-collar workplace exception.”

Fishman says the standard the NLRB adopted in its 
new decision is “profoundly different” from the previ-
ous standard. “Racist and sexist speech no longer has 
an ‘automatic’ presumption of protection,” he says.

Motivating factor

Jo Ellen Whitney, an attorney with the Davis 
Brown Law Firm in Des Moines, Iowa, says that in the 
past there was a series of cases “that surprised all of 
us stating that semi-violent actions were ‘acceptable 
speech’ relating to workplace conditions.”

“This included one case where the employee threw 
a chair against the wall and some with specific racial 
epithets—in any other context clearly unacceptable 
conduct,” Whitney says.

The NLRB’s new decision reinstates the older 
Wright Line test, “which is basically a motivating factor 
test,” Whitney says. That means that if the protected 
activity is a motivating factor in the employer’s deci-
sion to discipline an employee, “the burden shifts to 
the employer to show it would have taken the action 
regardless,” she says. The newly reinstated standard “is 
more similar to the standard we see in discrimination 
claims,” she says.

The newly reinstated standard helps protect 
employees who have been subjected to inappropriate 
conduct from coworkers and others, Whitney says. “It 
will be helpful to employers trying to enforce antidis-
crimination and professional conduct standards.”

Charles H. Kaplan, an attorney with Hodgson Russ 
LLP in New York City, also says the prior standard 
“had been criticized as both morally unacceptable and 
inconsistent with other workplace laws by federal judges 
as well as within the Board.”

“The NLRB’s return to the Wright Line standard 
in employee offensive speech cases will enable employ-
ers to rebut union and worker contentions that racist, 
sexist or other disgusting speech is justified in labor 
disputes,” Kaplan says.

Advice for employers

Even though the NLRB’s latest action makes it 
easier to discipline or fire employees for profane speech, 
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employers still need to be consistent in taking disciplin-
ary action, Kaplan says. “Management cannot generally 
tolerate foul language in the workplace and then punish 
employees for using crude words only when such workers 
are also engaged in protected concerted activities.”

Fishman also says employers should take care in 
dealing with Section 7 situations. “Employers should let 
everyone know that standards of civil conduct . . . will 
be uniformly applied,” he says. — Tammy Binford  

About the author: Tammy Binford writes and edits news alerts and newsletter arti-

cles on labor and employment law topics for BLR web and print publications.

COVID-19: Retention 

Establish better norms to succeed 
in the ‘new normal’
By: HR Daily Advisor content team

Over the last few months, work as we know it has 
drastically changed due to the coronavirus pandemic. 
Whether it’s the physical location where employees work, 
the challenges these workers are overcoming to meet 
demands or the attitudes workers now have, one thing is 
certain: “Normal” is now a term that describes the past. 

Workers and leaders are calling for permanent 
changes in how and where we work, and workplace 
relationships and future skills are now in jeopardy, 
according to new research from The Adecco Group.

The report “Resetting Normal: Defining the New 
Era of Work” examines the expected short- and long-
term impact of the pandemic on resetting workplace 
norms. Fieldwork was conducted in May 2020, with 
8,000 office-based respondents (aged 18–60) across 
Australia, France, Germany, Italy, Japan, Spain, the 
United Kingdom and the United States. Key findings 
from the report are highlighted below.

Hybrid work model will emerge

According to “Resetting Normal,” the working 
world is ready for a new “hybrid” model, with three-
quarters (74%) of workers saying a mix of office-based 
and remote working is the best way forward. The 
universal ideal of spending half (51%) their time in 
the office and half working remotely (49%) transcends 
geographies, generations and parental status. And 
company executives agree, with 77% of C-suite leaders 
saying businesses will benefit from increased flexibility.

Another stark finding could signal the end of 
the hours-based contract and 40-hour week. More 
than two-thirds (69%) of workers are in favor of 
“results-driven work,” whereby contracts are based on 
delivering against business needs rather than working a 
set number of hours. Three quarters of executives agree 
that the length of the working week should be revisited.

New skills will emerge

The pandemic has also demanded a new set of 
leadership competencies, and these expectations are 
projected to accelerate a reinvention of the modern-
day leader. Emotional intelligence (EQ) has clearly 
emerged as the defining trait of today’s successful 
manager, but the soft skills gap is evident.

Over a quarter (28%) of respondents say their 
mental well-being has worsened due to the pandemic, 
with only 1 in 10 rating their managers highly on their 
ability to support their emotional health.

In a similar nature to flexible working, the findings 
demonstrate a universal appetite for mass upskilling. 
Six in 10 say their digital skills have improved during 
lockdown, while a further two-thirds (69%) are looking 
for further digital upskilling in the post-pandemic era.

A broad range of skills development was identified 
as important by the workforce, including managing staff 
remotely, soft skills and creative thinking.

“The world of work will never return to the ‘normal’ we 
knew before the pandemic struck. The sudden and dramatic 
change in the workplace landscape has accelerated emerg-
ing trends such as flexible working, high-EQ leadership and 
re-skilling, to the point where they are now fundamental to 
organizational success,” says Alain Dehaze, CEO of The 
Adecco Group, in a press release. In addition to these new 
skills, there’s something else that is vital for success: trust.

Trust is crucial for success

Adecco’s findings highlight the importance of sustaining 
trust in the new working world. According to other research 
released by Zenefits earlier this year, one in five employees 
do not trust their HR teams, and over 30% say they avoid 
going to HR at all for problems. Yet, according to Adecco, 
companies have risen to the challenge of supporting their 
people during the crisis and trust has increased.

In fact, 88% say their employer met or exceeded their 
expectations in adapting to the challenges of the pandemic. 
And with this increased trust comes increased expectations.
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While the future of work is a collective responsibility, 
80% of employees believe their employer is responsible for 
ensuring a better working world post-COVID and reset-
ting norms, compared with 73% who say the government is 
responsible, 72% who agree it is an individual responsibility 
and 63% who believe it is in the hands of labor unions.

“As many countries emerge from the acute crisis phase 
of the pandemic, employers have an opportunity to ‘hit reset’ 
on traditional workplace practices—many of which have 
remained largely unchanged since the industrial revolution,” 
Dehaze adds. “This research highlights that employee atti-
tudes have shifted and gaps between workforce expectations 
and entrenched labour market processes have been exposed.”

Dehaze concludes, “As we step into the new era of work, 
now is the time to establish better norms that will enable a 
holistically healthy, productive and inclusive workforce into 
the future.” — HR Daily Advisor content team  

COVID-19: Staff safety

OSHA issues compliance guidance 
for reopening

The Occupational Safety and Health Administration 
(OSHA) identified six standards in addition to the 
General Duty Clause of the Occupational Safety and 
Health Act (OSH Act) that apply to businesses opening. 
The standards for personal protective equipment (PPE), 
respiratory protection, sanitation, hazard communica-
tion, access to employee exposure and medical records 

and recording and reporting occupational injuries and 
illnesses, part 1904, all apply, the agency indicated in new 
guidance for employers.

The “Guidance on Returning to Work” (OSHA 
4045) supplements both the White House “Guidelines for 
Opening Up America Again” and “Guidance on Preparing 
Workplaces for COVID-19,” issued earlier this year by 
OSHA and the Centers for Disease Control and Prevention 
(CDC).

Because COVID-19 is a recognized workplace 
hazard, every employer is required, under their general 
duty, to “furnish to each of his employees employment 
and a place of employment which are free from rec-
ognized hazards that are causing or are likely to cause 
death or serious physical harm to his employee.”

The White House guidelines established three 
phases to reopening tied to a downward trend in cases 
of COVID-like symptoms, documented case and 
hospitalizations in each state. OSHA offered employer 
recommendations for each phase.

Businesses should consider making telework 
available during Phase 1, if possible and feasible with 
business operations, according to the agency. OSHA 
also suggested limiting the number of people in the 
workplace, when employees return, to maintain strict 
social distancing practices. Employers also should 
consider making workplace accommodations available 
for workers at higher risk of severe illness, including 
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older employees and those with serious underlying 
health conditions.

Consider providing accommodations for workers 
with household members at higher risk of severe illness so 
workers do not carry the virus home, according to OSHA. 

During Phase 2, employers still should offer tele-
work where possible. They may consider resuming 
nonessential business travel.

Limitations on the number of people in the work-
place may be eased, but social distancing protocols 
should remain in place, according to the agency. 
Employers should continue to provide accommodations 
for employees with both higher risk of severe illness and 
household members at increased risk of severe illness.

Employers would resume normal operations once 
their state reaches Phase 3.

Workers’ exposure risks to SARS-CoV-2 will 
change as outbreak conditions in the community 
change. Employers should develop and implement 
policies and procedures for preventing, monitoring and 

responding to any new emergence or resurgence of COVID-
19 in the workplace or community. Employers should 
continue such practices to help prevent COVID-19 from 
emerging or resurging in their workplace.

At worst, a new emergence or resurgence could result in 
the temporary closure of the business. State, county, munici-
pal and tribal governments have broad authority in public 
health emergencies.

A resurgence could lead to increases in infected and 
sick employees and an increased need for contact tracing of 
individuals, such as customers or vendors, who visited a work-
place, as well as enhanced cleaning and disinfection practices.

In planning to reopen, employers will need to 
perform a hazard assessment, evaluating all job catego-
ries and tasks for occupational exposures to SAR-CoV-2. 
Employers will need to consider employee interactions 
with the public and close contact with coworkers, accord-
ing to OSHA, as well as stay informed of current outbreak 
conditions. — HR Daily Advisor Content team  

Note: This article first appeared on Safety.BLR.com, a sister product to HHL.

Benchmark of the Week

LUPA rates by visit threshold and clinical group
This table shows a breakdown of LUPA rates by visit threshold and clinical group. The last two rows show the percent of HIPPS (all 432 
HHRGs) that had those corresponding visit thresholds and percent of payment periods that are in each of the threshold groupings. The 
claims data are based on 1.86M 30-day periods billed January through May 2020.

Visit thresholds

Clinical group 2 3 4 5 6

MMTA – Other 7.7% 8.1% 10.0% 13.3%

Neuro/Stroke rehab 6.6% 11.8% 8.9% 11.3% 11.6%

Wounds post-op wound aftercare 4.6% 7.6% 8.1% 10.3%

Complex nursing intervention 22.1% 14.9% 10.5%

Musculoskeletal rehab 6.9% 9.8% 7.0% 10.5% 11.2%

Behavioral health 8.3% 9.9% 9.9%

MMTA – Surgical aftercare 10.7% 8.0% 9.8% 11.9%

MMTA- Cardiac/circulatory 5.8% 9.1% 9.1% 12.1%

Endocrine 5.3% 9.9% 8.7% 11.9%

GI/GU 9.9% 8.6% 9.9%

Infectious disease 11.4% 9.1% 10.2%

Respiratory 7.1% 8.3% 9.5% 12.2%

Overall 8.5% 8.7% 9.3% 11.1% 11.3%

Percent of HIPPS codes 21.8% 29.6% 31.7% 14.6% 2.3%

Percent of LUPA period count 37.0% 20.3% 15.4% 20.8% 6.4%

Strategic Healthcare Programs’ national client database (https://www.shpdata.com/)


