
Arnall Golden Gregory LLP 
Attorneys at Law
171 17th Street NW
Suite 2100 
Atlanta, GA 30363-1031 
404.873.8500
www.agg.com

Contact Attorneys Regarding 
This Matter:

Page 1Arnall Golden Gregory LLP

Client Alert

Sidney S. Welch
404.873.8182 - direct
404.873.8183 - fax
sidney.welch@agg.com

Charles L. Gregory
404.873.8626 - direct
404.873.8627 - fax
charles.gregory@agg.com

Richard E. Gardner III
404.873.8148 - direct
404.873.8149 - fax
richard.gardner@agg.com

Fifth Circuit Reverses Poliner Decision, Finding Immunity for Peer Review 
Process

On July 23, 2008, the Fifth Circuit Court of Appeals ruled that a hospital’s peer 
review actions were subject to immunity under the Health Care Quality Im-
provement Act (“HCQIA”), reversing a $33M award to a cardiologist who had 
sued the hospital and physicians who had participated in peer review of his 
cases.  (Poliner v. Texas Health Sys., No. 06-11235 (5th Cir. July 23, 2008)).  The 
circuit court concluded that the trial court should have found that defendants, 
Presbyterian Hospital of Dallas, part of Texas Health Systems, and Dr. James 
Knochel, qualified for HCQIA immunity in the defamation action brought by 
Dr. Lawrence Poliner after the cardiologist’s heart catheterization lab privi-
leges were temporarily suspended following an incident that occurred almost 
10 years ago.  

A jury verdict had been awarded on Poliner’s defamation, breach of contract, 
and tortious interference claims in August 2004, initially awarding Dr. Poliner 
$350M.  The $350M award was reduced by the trial court to $33M in post-trial 
motions, although the court had rejected a post-trial motion to find HCQIA 
immunity applied to the actions taken against Dr. Poliner by the hospital and 
Dr. Knochel.  The original decision sent shock waves through the peer review 
community, and the large verdict and award in the case received much atten-
tion from courts and lawyers involved in peer review cases all over the coun-
try.

The gist of the Fifth Circuit ruling is that the hospital’s actions qualified un-
der HCQIA’s four-part test for a presumption of reasonableness of its actions, 
thereby entitling the hospital and its peer review committee to immunity for 
their actions.  The court found that the evidence showed that the hospital’s ac-
tions: were taken by peer reviewers in the reasonable belief that their actions 
were in the furtherance of quality healthcare; followed a reasonable effort to 
obtain the facts; were taken after Poliner was afforded adequate notice and 
hearing; and were taken in the reasonable belief that the actions were war-
ranted by the known facts.

The decision has been received with mixed reactions.  On the one hand, 
hospitals and peer review committees have breathed a sigh of relief for the 
support that the decision provides to their role in the peer review process.  On 
the other hand, physicians and other healthcare providers who are the sub-
ject of unwarranted “peer review” actions may find the reversal troublesome 
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as it seems to indicate that hospitals and peer review committees that fail to comply with the Medical Staff 
Bylaws may still be afforded HCQIA immunity, leaving a physician with the sole, and oftentimes insufficient, 
remedy of injunctive relief rather than money damages.

For a copy of the Fifth Circuit’s decision, please click here.  For more information regarding the Poliner deci-
sions or their implications, please contact Charles Gregory, Sidney Welch, or Richard Gardner.
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