
Arnall Golden Gregory LLP 
Attorneys at Law
171 17th Street NW
Suite 2100 
Atlanta, GA 30363-1031 
404.873.8500
www.agg.com

Contact Attorney Regarding 
This Matter:

Page 1Arnall Golden Gregory LLP

Client Alert

Arnall Golden Gregory LLP serves the business needs of growing public and private companies, helping clients turn legal 
challenges into business opportunities. We don’t just tell you if something is possible, we show you how to make it happen.  
Please visit our website for more information, www.agg.com.

This alert provides a general summary of recent legal developments. It is not intended to be, and should not be relied upon 
as, legal advice.

Richard E. Gardner III
404.873.8148 - direct
404.873.8149 - fax
richard.gardner@agg.com

Providers Should Be Aware of Enhanced Accounting  
of Disclosures Requirements under HITECH

By now, healthcare providers should be aware that the Health Information 
Technology for Economic and Clinical Health Act (HITECH), signed into law by 
President Obama in February 2009, has rendered significant changes to the 
privacy and security requirements of the Health Insurance Portability and Ac-
countability Act of 1996 (HIPAA). 

Among the changes wrought by HITECH are enhanced requirements related 
to the accounting of disclosures of a patient’s protected health informa-
tion (PHI). The HIPAA privacy regulations define the term “disclosure” as “the 
release, transfer, provision of access to, or divulging in any other manner of 
information outside the entity holding the information.” 

Even prior to HITECH, HIPAA afforded patients the right to an accounting of 
disclosures of PHI, but that right did not extend to certain routine disclosures 
of PHI, including disclosures that were made for purposes of treatment, pay-
ment and healthcare operations. After HITECH, however, HIPAA-covered enti-
ties (and their business associates) are no longer exempt from accounting for 
disclosures that are made “though an electronic health record.”

The effective date of the new accounting requirement depends upon when 
the covered entity implements the use of electronic health records (EHRs). If 
the entity acquired the EHR as of January 1, 2009, the effective date is Janu-
ary 1, 2014. For entities that acquire an EHR after January 1, 2009, the effective 
date is the later date of January 1, 2011 or the date the EHR is acquired. The 
law provides that these deadlines may be delayed up to two years if necessary. 

Recently, the Department of Health and Human Services’ Office of Civil Rights 
(OCR) requested information from the public about accountings of disclosures 
as part of its rulemaking process. A summary of the comments received by 
OCR will be published in an upcoming issuance of the Federal Register, pos-
sibly along with new proposed rules on the subject.

Accounting for the routine disclosure of PHI for the purposes of treatment, 
payment, and healthcare operations is already being characterized by covered 
entities as a “logistical nightmare.” Hopefully, the extended schedule described 
above will give covered entities adequate time to prepare for compliance.


