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Federal Court in Minnesota Dismisses Consumer Protection Claims 
Asserted Against Nursing Home

A Minnesota federal court dismissed an class action filed against a nursing 
home alleging violations of Minnesota’s Prevention of Consumer Fraud Act, 
Deceptive Trade Practices Act, and the False Statement in Advertising law, 
preventing the plaintiff from pursuing a negligence claim under consumer 
protection statutes.  A resident of the nursing home claimed that the nurs-
ing home violated these laws by making false representations regarding the 
quality of care provided to residents.  Such claims are becoming increasingly 
popular among plaintiffs and their attorneys who seek to use consumer prac-
tice statutes because of their enhanced penalties and attorney fee provisions, 
and to avoid the strictures of a traditional professional negligence action.

The plaintiff in Bernstein v. Extendicare Health Services, Inc., Civil No. 08-5874 
(DWF/JSM) (D. Minn. Mar. 4, 2009) relied on the following purported misrepre-
sentations to support her consumer fraud claims:

A statement on the nursing home’s web site that it “has always main-•	
tained quality standards above government regulations and this is a 
tradition that will continue within our new operating structure.”
The nursing home’s “Code of Conduct” on its website stated that it “is •	
committed to providing health care services in compliance with ap-
plicable laws and regulations.”
The nursing home’s website noted that the nursing home “established •	
rigorous standards to ensure that we meet the physical, spiritual, so-
cial, emotional and intellectual needs of our residents and health care 
customers.”
The nursing home’s admission agreement stated that it would provide •	
“basic room and board, general nursing care, social services, dietary 
services, and activities as required by law.”

The resident alleged that she relied on these statements to her detriment and 
that such statements were misrepresentations because the care provided by 
the nursing home was below the quality promised.  To support this allegation, 
the resident showed that the nursing home had been cited by state regula-
tors for deficiencies. The nursing home argued that the statements identified 
by the resident could not form the basis of any claim under the consumer pro-
tection statute because such statements were mere “puffery.”  

The court held that because the statements relied on by the resident were 
“general and unspecific” and did not reference any particular standard or 
make any particular promise, they did not support a misrepresentation claim.  
The court further noted that any promise by the nursing home to provide 
services “as required by law” was a mere redundancy and “recitation of that 
fact does not create a promise independent of the legal obligations already 
imposed by State and Federal laws and regulations.
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This alert provides a general summary of recent legal developments. It is not intended to be, and should not be relied upon as, legal advice.

The significance of this ruling is the court’s finding that general state consumer protection laws that pro-
hibit false and misleading representations are not appropriate vehicles to challenge the sufficiency of care 
provided to nursing home residents.  Such claims, as a general rule, must be based on “failure to conform to 
specific standards of care established by state or federal law.” Statements of superiority, such as those con-
tained in the nursing home’s website, are too vague and subjective to be used as an independent basis for 
relief.


