
on the matter. After the call, the attorneys 
sought guidance from the firm’s in-house 
general counsel (a partner at the firm), 
expressing their concern that SSW might 
sue for malpractice.

The firm nonetheless continued nego-
tiating with rescinding buyers on behalf of 
SSW. The firm did not inform SSW that it 
was evaluating its own potential exposure.

Georgia Trial Court Rejects the  

Privilege Claim

SSW ultimately sued the law firm for legal 
malpractice, breach of fiduciary duty, and 
fraud. In discovery, the firm refused to pro-
duce its in-house counsel’s communica-
tions and internal investigation documents, 
asserting attorney-client privilege and 
work product protection. SSW argued that 
the communications were not privileged 
because they were created and transmitted 
while the firm continued to represent SSW. 
SSW also asserted that it was a significant 
conflict of interest for the firm to consult with 
its in-house counsel while simultaneously 
representing SSW, and that any privilege 
was therefore waived.

The trial court granted SSW’s motion 
to compel, finding it troublesome that the 
firm “perceived a conflict and began taking 
immediate action to protect itself but did not 
inform SSW of the conflict and continued to 
represent the client.” The Court of Appeals 
of Georgia vacated the trial court’s ruling.

Georgia’s Four-Part Test for Privileged 

Communications

The Supreme Court of Georgia has now 
weighed in, structuring the framework for 
when such communications can be cloaked 
with the privilege “to fit within the param-
eters of Georgia’s general law on privilege 
and work product and to remove the Rules 
of Professional Conduct from the analysis.”

The supreme court ruled that the ques-
tion of privilege in “the law firm in-house 
counsel situation” should be resolved 
through “the same basic analysis that is 

conducted to assess privilege and work 
product in every other variation of the 
attorney-client privilege.” This requires 
consideration of four factors:

1. whether the in-house counsel was 
actually acting as the firm’s in-house 
counsel with regard to the firm’s rela-
tionship with the outside client;

2. whether the communications at 
issue “were intended to advance 
the firm’s interests in limiting expo-
sure to liability rather than the client’s 
interests in obtaining sound legal 
representation”;

3. whether the communication was 
made and maintained in confidence;

4. whether any exception to the  
privilege applies.

The supreme court acknowledged the 
apparent conflict of interest created when 
a firm represents itself against a current 
client, especially because any conflict resid-
ing with the attorney seeking the legal 
advice is imputed to the in-house counsel 
as well. Ultimately, though, the supreme 
court found such a conflict did not impair 
an otherwise existing privilege: 

[W]e do not believe that potential 
ethics violations are relevant to the 
attorney-client privilege determina-
tion. . . . [T]he potential existence 
of an imputed conflict of interest 
between in-house counsel and the 
firm client is not a persuasive basis 
for abrogating the attorney-client 
privilege between in-house counsel 
and the firm’s attorneys. . . . [Thus]
so long as an actual attorney-client 
relationship exists, with the firm 
clearly established as the client of 
the in-house counsel, the privilege 
may attach to their communications 
so long as the other requisites of the 
privilege are met.

A
s of the morning of July 10, 2013, 
  no court of last resort in the  
 United States had ever  
 addressed whether confiden-

tial communications between a law firm 
attorney and the firm’s in-house counsel 
regarding a threatened malpractice claim 
by a current client could be privileged 
against disclosure to the client. By the 
end of the next day, two state supreme 
courts had ruled on the question directly. 
In detailed opinions, the highest courts of 
Georgia and Massachusetts both held that 
the privilege exists as long as the standard 
elements of a privileged communication 
are satisfied, notwithstanding the unique 
nature of the arguable conflict of interest 
in a law firm is representing both the client 
and itself. Arriving separately at their strik-
ingly similar conclusions, both courts con-
sidered and rejected proffered exceptions 
to application of the privilege.

“The decisions encourage lawyers 
to secure legal advice concerning their 
professional obligations from those 
best qualified to render such advice at 
their respective firms,” says Thomas G. 
Wilkinson Jr., Philadelphia, PA, cochair of 
the Conflicts of Interest Subcommittee of 
the ABA Section of Litigation’s Ethics & 
Professionalism Committee.

The GeorGia Case

In St. Simons Waterfront, LLC v. Hunter, 
Maclean, Exley & Dunn, P.C., St. Simons 
Waterfront (SSW) retained a law firm to 
assist in developing and selling condo-
miniums, including drafting the underly-
ing sales contracts. When buyers began 
rescinding the sales contracts, SSW sought 
a legal opinion from the firm regarding 
specific performance of the contracts. The 
firm concluded that language in the con-
tracts likely eliminated SSW’s ability to sue 
for specific performance.

SSW expressed displeasure with the 
firm’s legal advice in a February 2008 
phone call with the firm attorneys working 

By Henry r. CHalmers ,
Litigation news  assoCiate editor
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claim. Meanwhile, B&L continued to repre-
sent RFF in its post-foreclosure attempts to 
sell the property.

The property still had not sold a year 
later, when the B&L attorneys responsible 
for the title search received a “notice of 
claim” and a draft malpractice complaint 
from Prince Lobel. This prompted the attor-
neys to seek advice regarding the claim 
from B&L’s in-house counsel. When the 
attorneys advised RFF thereafter that B&L 
could no longer represent it, RFF disavowed 
the notice of claim and persuaded the firm 
to continue its sales efforts. B&L complied, 
sold the property the following month, and 
concluded its representation of RFF.

Within days of the sale, RFF sued B&L 
and the attorneys for legal malpractice 
and misrepresentation. When RFF noticed 
depositions of the B&L attorneys, the 
defendants sought, and received from 
the trial court, a protective order, allowing 
them to refuse to disclose the content of 
their communications with the firm’s in-
house counsel. RFF appealed the order.

 
Massachusetts High Court Rejects a 

Narrow Definition of the Privilege

The Supreme Judicial Court of 
Massachusetts (SJC)—the state’s highest 
court—rejected RFF’s argument that the 
attorney-client privilege should apply only 
to communications made after the law firm 
withdraws from its representation of the 
outside client or after the law firm receives 
the outside client’s informed consent to 
seek legal advice regarding the client’s 
claims.

The SJC found that such a rule would 
disserve the underlying purpose of the 
attorney-client privilege in a law firm set-

ting, which is to encourage firm lawyers 
to make a full disclosure to, and receive 
advice from, their in-house counsel 
promptly upon learning that a mistake may 
have been made.

As stated in a law review article heav-
ily cited and excerpted by both the 
Massachusetts and the Georgia courts, 
“broad protection of communications with 
law firm in-house counsel, including com-
munication about the representation of a 
current client of the firm . . . would encour-
age firm members to seek early advice 
about their duties to clients and to correct 
mistakes or lapses, if possible, to alleviate 
harm.”

Policy Concerns with an Alternative 

Holding

Conversely, the SJC found, the rule pro-
posed by RFF would encourage attor-
neys to withdraw without first consulting 
in-house counsel. This could produce 
unnecessary withdrawals when a conflict 
did not actually exist, or it could prompt 
hasty withdrawals before important steps 
are taken to protect the client’s interests.

The supreme court noted other 
potential results from RFF’s proposed 
rule. For instance, the proposed rule 
could prompt attorneys to advise out-
side clients of perceived conflicts with-
out first consulting in-house counsel or 
fully evaluating the conflict. Or attorneys 
might consult with in-house counsel with-
out first withdrawing or receiving client 
consent—knowing that the consultation 
would not be privileged. But this would 
simply motivate attorneys to be less 
than forthcoming to in-house counsel, 
thereby increasing the chances that the 
legal advice received would be faulty or 
incomplete.

A final option would be for attor-
neys to seek legal guidance from out-
side counsel, but this would likely delay 
receipt of ethical advice, as well as 
impose additional costs on the attorneys 
and the firm.

“None of these alternatives best 
serve the interests of the client,” the SJC 
concluded. “Consequently, the rule pro-
posed by RFF would be dysfunctional, 
both to the client and the law firm.”

“There is no sound policy reason 
for lawyers to be required to retain and 
pay outside counsel to secure the same 

Georgia Rejects the Fiduciary Exception

The supreme court declined to follow 
other jurisdictions that have adopted 
trust law’s “fiduciary exception” to the 
attorney-client privilege. “This exception 
holds that one who is acting in a fiduciary 
capacity cannot assert privilege to shield 
its communications with counsel from the 
beneficiary of the fiduciary relationship,” 
the court explained.

In contrast, the court noted, when a 
firm attorney consults with the firm’s in-
house counsel about a dispute with a cur-
rent client, there does not exist a similar 
“mutuality of interest between the firm/firm 
attorneys as fiduciaries and the firm client 
as beneficiary of the fiduciary relationship.”

On remand, the burden will be on the 
law firm—the proponent of the privilege—
to establish that the four elements are met.

“The underlying logic of the deci-
sion makes sense,” says John C. Martin, 
Chicago, IL, cochair of the Section of 
Litigation’s Ethics & Professionalism 
Committee. “Why shouldn’t the attorney-
client privilege apply to law firms just like 
anyone else, especially when getting can-
did advice may help the lawyer serve the 
client better and more ethically.”

The MassaChuseTTs Case

In RFF Family Partnership, LP v. Burns & 
Levinson, LLP, the plaintiff (RFF) retained a 
law firm (B&L) to assist with a loan, includ-
ing researching the title to the collateral 
property and, when the debtor defaulted, 
foreclosing on what the firm believed was 
RFF’s first mortgage on the property.

When a third party sued RFF, asserting 
a superior lien, RFF retained a second law 
firm (Prince Lobel) to defend it against the 

“[t]he attorney-client privilege applies to protect from disclosure 

confidential communications between law firm personnel and 

their firms’ designated in-house counsel made for the purpose of 

facilitating the rendition of professional legal services to the law 

firm (including any legal advice provided by such counsel) in the 

same way as such confidential communications between law firm 

personnel and the firm’s outside counsel would be protected.”   

—  2013 ABA House of DelegAtes  
Resolution 103
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Massachusetts’s Four-Part Test

Ultimately, the SJC enunciated its own 
four-part test to determine whether the 
firm attorney’s communications with the 
firm’s in-house counsel are entitled to the 
privilege:

1. The in-house counsel actually must 
have been designated as such, 
so that an attorney-client relation-
ship existed between the in-house 
counsel and the firm when the com-
munications occurred.

2. The in-house counsel must not have 
performed any work for the outside 
client.

3. The firm must not bill the outside cli-
ent for any time related to the firm’s 
consultation with its in-house counsel.

4. The communications must have been 
made and maintained in confidence.

If these four conditions are met, “com-
pelled disclosure [to the client] does little 
to advance the interests of the client 
(who is owed disclosure of material facts 
whether or not the first attorney has con-
sulted counsel), but does much to under-
mine the important societal goals served 
by the attorney-client privilege.”

The FuTure oF The PrivileGe

The overarching result of the two cases is 
that “both courts cobbled together mul-
tifactor tests, which unfortunately tend to 
get distorted over time,” says Nicholas 
B. Reuhs, Indianapolis, IN, cochair of the 
Conflicts of Interest Subcommittee of 
the Section’s Ethics & Professionalism 
Committee. Still, the courts deserve credit 
for having “reached the correct end: Both 
concluded that the engagement does not 
destroy the privilege and the privilege 
does not destroy the engagement.” 

However, “neither opinion gave enough 
consideration to the ways in which a law-
yer’s ethical duties might impact the abil-
ity of a law firm to claim privilege,” Martin 
contends. “As lawyers,” Martin notes, “we 
owe duties to disclose certain things to our 
clients, and that should limit our expecta-
tions of confidentiality.”

“Other jurisdictions are likely to follow 
these courts’ lead,” says Wilkinson, not-
ing that within a month of the decisions, 
the ABA House of Delegates adopted 
Resolution 103 urging recognition of an 

attorney-client privilege for law firm attor-
neys’ communications with the firm’s 
in-house counsel, even when the commu-
nications regard a potential malpractice 
claim by a then-current client of the firm.

In the meantime, the two decisions 
“offer a useful series of guidelines for law 
firms that have not yet formalized the role 
of in-house counsel,” notes Wilkinson. 
Reuhs concurs, advising that, “no matter 
how small or large the law firm, it should 
designate an in-house counsel and have 
a very clear procedure to follow for risk 
management communications. The more 
clearly the privileged communications are 
identified and delineated, the easier the 
claim of privilege will be.” 
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advice concerning their professional 
obligations that they often can secure in-
house more rapidly,” Wilkinson agrees.

Massachusetts Declines to Find Exceptions 

to the Privilege

Having found the privilege implicated in 
such circumstances, the SJC rejected RFF’s 
suggestion that the court join other juris-
dictions in adopting the “fiduciary excep-
tion” or a “current client” exception to the 
privilege.

The SJC declined to decide whether 
Massachusetts would adopt the fiduciary 
exception because it would not apply 
to the facts currently before the court. 
Nonetheless, the SJC opined that such an 
exception would not be necessary to pro-
tect an outside client’s interests.

The “current client exception,” adopted 
by lower courts in several jurisdictions, 
provides that the law firm’s interest in pro-
tecting itself against a client must give way 
to its obligation to promote the current 
client’s interests. Thus, according to propo-
nents of the exception, the law firm’s com-
munications with in-house counsel must be 
disclosed to the client.

The SJC found two fundamental flaws 
in this reasoning. First, a law firm facing 
claims from a current client does not have 
the option of avoiding the conflict—as it 
might avoid the conflict inherent in repre-
senting two adverse outside clients—by 
simply declining to take on a represen-
tation. Thus, imputing a conflict to the 
firm’s in-house counsel, the SJC ruled, 
“would not avoid conflicting loyalties or 
prevent disloyalty; it would simply pre-
vent or delay a law firm from seeking the 
expertise and advice of in-house counsel 
in deciding what to do where there is a 
potential conflict.”

Second, the SJC found, even when a 
firm has violated the prohibition against 
conflicts of interest, the attorney-client 
privilege need not be jettisoned as a 
result. “It was appropriate that the court 
rejected the bells and whistles of ‘fidu-
ciary’ and ‘current client’ exceptions that 
some courts have grafted onto the basic 
attorney-client privilege doctrine,” says 
Martin, adding that to find otherwise 
“would preclude a law firm from ever 
claiming a privilege.”
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