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CMS Establishes New Process for Collecting Civil Monetary Penalties 
from Nursing Homes for Noncompliance with 
Medicare Conditions of Participation

Under existing Medicare provisions, the Centers for Medicare & Medicaid 
Services (CMS) may impose civil monetary penalties on nursing facilities for 
noncompliance with Medicare participation requirements. Recently, CMS 
released a final rule that will shorten the time for collecting these penalties.1 
This final rule was published on Friday, March 18, 2011, and is intended to 
implement Section 6111 of the Patient Protection and Affordable Care Act of 
2010 (PPACA) (Pub. L. 111-148). Regulations under this final rule go into effect 
on January 1, 2012.

CMS views these changes as an expression of Congress’ intent “to improve 
efficiency and effectiveness of the nursing home enforcement process.” To ac-
complish this goal, the new rule incorporates the following:

An informal dispute-resolution process for challenging determinations •	
cited as basis for civil monetary penalties;
Collection of the monetary penalties into escrow accounts pending •	
final outcome of administrative review; and
Incentives, in the form of penalty reductions, for self reporting, timely •	
correction and waiving administrative review.

Operational details await further agency guidance. But the new rule indicates, 
for example, that the informal dispute-resolution process will have certain 
“specific core elements.” Among these, a nursing home will have 30 days from 
receiving notice of such monetary penalties to request the informal dispute-
resolution process; any such process must be completed within 60 days of the 
request; and, as part of such process, any involved resident, his or her repre-
sentative and the long-term care ombudsman of the applicable state must be 
given notice and the opportunity to submit comments in writing. Importantly, 
the accrual of monetary penalties will not be suspended during this informal 
dispute-resolution process. 

A very significant provision of this final rule concerns the holding of civil 
monetary penalties in escrow pending final administrative determination. 

1 76 Fed. Reg. 15,106 (Mar. 18, 2011). Available at http://www.access.gpo.gov/su_docs/fe-
dreg/a110318c.html.
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Page 2Arnall Golden Gregory LLP

Client Alert
Currently, CMS regulations provide a formal administrative process2 that will remain available for nursing 
homes to challenge deficiencies cited as basis for civil monetary penalties. However, under the final rule, 
CMS will not have to await a final administrative determination before collecting these monetary penalties 
into an interest-bearing escrow account. Instead, these penalties will be due and payable into escrow on (i) 
the date of completion of the informal dispute-resolution process (assuming the nursing home is not wholly 
successful in reversing the deficiency determination) or (ii) 90 days from notice of such penalties, whichever 
occurs first. 

The final rule also includes incentives for nursing homes to quickly resolve the issue and waive an adminis-
trative hearing. If the nursing home self reports the noncompliance to CMS or the applicable state, it can be 
eligible for a 50 percent reduction in monetary penalties if:

Neither CMS nor the state first identified the noncompliance, and such deficiency was not first re-•	
ported to CMS or the state in a complaint lodged by a person (other than an official representative of 
the facility);
The facility corrects the non-compliance by (i) 15 calendar days from the date of the circumstance or •	
incident that later resulted in the finding of noncompliance or (ii)10 calendar days from the date of 
imposition of the monetary penalties, whichever of these two events occurs first;
The facility waives its right to administrative hearing;•	
The noncompliance does not constitute a pattern of harm, widespread harm, immediate jeopardy or •	
result in a resident’s death;
The monetary penalty was not imposed for a repeated deficiency for which there had been an earlier •	
reduction in monetary penalties; and
The nursing home has met all mandatory reporting requirements under federal and state law con-•	
cerning the incident or circumstance upon which the civil monetary penalty is based.

Note that current regulations provide for a 35 percent penalty reduction if a nursing home waives its right to 
an administrative hearing. This option will remain available under the new rule but not if the civil monetary 
penalty has been reduced by 50 percent pursuant to the foregoing provisions. In other words, a nursing 
home cannot receive both a 50 percent reduction for self reporting and correction and a 35 percent reduc-
tion for waiving its right to a hearing. 

In response to comments to the rule as proposed on July 12, 2010,3 CMS maintains discretion under the 
final rule to change the escrow-payment schedule for a given nursing home if the agency determines that 
the stated schedule will cause “substantial and undue financial hardship” to the facility. However, any such 
payment delay is limited under the final rule to no more than 12 months. Note that if a required amount is 
not timely placed in escrow, CMS may offset such funds from reimbursement payments otherwise owed the 
nursing home provider (among other possible actions).

2 This involves a hearing before an administrative law judge, whose decisions can be appealed to a board established for such 
purpose, known as the Departmental Appeals Board.

3 75 Fed. Reg. 39,641
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This alert provides a general summary of recent legal developments. It is not intended to be, and should not be relied upon as, legal advice.

This final rule increases the possibility that a nursing facility will quickly feel the bite of civil monetary penal-
ties if CMS determines that these are warranted based on adverse state-survey results. This will be so even if 
a nursing home were ultimately to succeed in having the deficiency determination reversed through admin-
istrative review. In that case, the escrowed funds would be returned to the nursing home with interest, but 
only after its cash flow has been disrupted and such funds have been unavailable for a prolonged period. 


