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U.S. District Court Holds Statutory Merger of Hospital Was Not Bona Fide 
Sale

The U.S. District Court for the District of Columbia recently upheld the Cen-
ters for Medicare and Medicaid Services (CMS) Administrator’s finding that a 
statutory merger was not a bona fide sale and as a result, the surviving entity 
could not recover a Medicare loss on the merged entity’s depreciable assets. 
St. Luke’s Hosp. v. Sebelius, No. 08-0883 (D.D.C. Sept. 30, 2009). 

The merger occurred on January 1, 1997 when Allentown Osteopathic Medical 
Center (“Allentown”) merged with St. Luke’s Hospital (“St. Luke’s”).  St. Luke’s 
acquired Allentown’s assets and liabilities.  Following the merger, St. Luke’s 
submitted claim to Medicare for a $2.9 million loss on Allentown’s depreciable 
assets that had never been claimed.  

Under 42 C.F.R. § 413.134(f ), when two unrelated entities merge, realization of 
gains or losses from the disposition of depreciable assets is allowed only upon 
a bona fide sale.  At the time of the merger, the medical center’s assets were 
nearly double the value of the assumed liabilities and the total assets were 
more than five times the price. Thus, the claim was denied by the intermediary 
on the ground that the merger was not a bona fide sale.  

The intermediary’s decision was reversed by the Provider Reimbursement 
Review Board (PRRB), but the CMS Administrator overruled the PRRB decision.  
St. Luke’s then appealed to the U.S. District Court for the District of Columbia.  
The District Court held that the CMS Administrator properly determined that 
the merger was not a bona fide sale because Allentown did not receive rea-
sonable consideration for its assets evidenced by the purchase price.


