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New Mandatory U.S. Immigration Attestations Regarding “Export”  
of Controlled Technology and Technical Data to  
Certain Foreign National Employees in the U.S.
 
 I. Background
 
U.S. law prohibits the “export” of controlled technology and technical data to 
certain foreign nationals located within the U.S. without a license to do so. U.S. 
law treats as an export the “release” of controlled technology or technical data 
to a foreign national working in the U.S., even if the company does not en-
gage in any other exporting activities.
 
Controlled technology and/or technical data is considered “released” for “ex-
port” when it is made available to foreign nationals for visual inspection (such 
as reading technical specifications, plans, blueprints, etc.), when technology is 
exchanged orally or when technology is made available by practice or applica-
tion under the guidance of persons with knowledge of the technology. Such 
exports must be authorized by an export license issued by the appropriate 
U.S. government agency before release to the nonimmigrant foreign national.
 
II. New U.S. Immigration Attestation
 
Effective February 20, 2011, all employers petitioning the U.S. Citizenship and 
Immigration Services (USCIS) for classification of foreign national employees 
in H-1B, L-1 or O-1 nonimmigrant status are required to respond to the follow-
ing attestation on Form I-129, Petition for Nonimmigrant Worker:

With respect to the technology or technical data the petitioner will release or otherwise 
provide access to the beneficiary, the petitioner certifies that it has reviewed the Export 
Administration Regulations (EAR) and the International Traffic in Arms Regulations 
(ITAR) and has determined that:
(a) A license is not required from either the U.S. Department of Commerce of the U.S. 

Department of State to release such technology or technical data to the foreign 
person; or

(b) A license is required from the U.S. Department of Commerce and/or the U.S. De-
partment of State to release such technology or technical data to the beneficiary 
and the petitioner will prevent access to the controlled technology or technical 
data to the beneficiary until and unless the petitioner has received the required 
license or other authorization to release it to the beneficiary.

The petitioning employer must check either Item “(a)” or “(b).”
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 III. Regulatory Definitions
 
“Technology” and “technical data” that are controlled for release to nonimmigrant foreign nationals are iden-
tified on the Export Administration Regulations (EAR) “Commerce Control List” (CCL) and on the International 
Traffic in Arms Regulations (ITAR) “U.S. Munitions List” (USML). The U.S. Department of Commerce’s Bureau 
of Industry and Security administers the EAR. The U.S. Department of State’s Directorate of Defense Trade 
Controls administers the ITAR.
 
The EAR uses the term “technology” to refer to information for the development, production or use of “dual-
use” products or software. “Technology” that is required for the development, production or use of items 
on the EAR’s CCL may be subject to export licensing and other restrictions, depending on the nature of the 
technology, destination, end-user and end-use. An export of controlled technology or technical data can 
occur when it is disclosed to or transferred to a foreign person, whether in the U.S. or abroad. Specifically, the 
EAR regulations state that an export of technology to a nonimmigrant foreign national in the U.S. is “deemed 
to be an export to the home country or countries of the foreign national.” This is commonly referred to as the 
“deemed export” rule.
 
While ITAR does not use the phrase “deemed exports,” the ITAR contains a similar concept. Specifically, the 
ITAR regulations state that an export occurs when “technical data” is disclosed (including oral or visual disclo-
sure) or transferred to a nonimmigrant foreign national in the U.S.
 
Therefore, if an export license is required to export EAR-controlled technology or ITAR-controlled techni-
cal data to a certain country, an export license or other authorization will be required to disclose or transfer 
such technology to a nonimmigrant foreign national of that country who is located in the U.S.
 
IV. Additional Information
 
Information about the EAR and how to apply for an export license from the Bureau of Industry and Security 
can be found at www.bis.doc.gov. Information about the EAR’s requirement pertaining to the release of con-
trolled technology to foreign nationals is at www.bis.doc.gov/deemedexports.
 
Information about the ITAR and how to apply for an export license from the Directorate of Defense Trade 
Controls can be found at www.pmddtc.state.gov. Information about the ITAR’s requirements pertaining to 
the release of controlled technical data can be found on the Frequently Asked Questions page.1
 
V. Recommendations
 
Given this heightened emphasis on export control, it is important that U.S. employers carefully audit their 
operations and obtain legal determinations as to whether (a) controlled technology and/or technical data 

1 http://www.pmddtc.state.gov/faqs/license_foreignpersons.html
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is being or will be released to a nonimmigrant, foreign national employee, which technology and/or data 
is controlled by either the EAR and/or ITAR; and (b) the EAR and/or the ITAR requires a license to export or 
otherwise release such technology and/or data to the nonimmigrant, foreign national employee’s country or 
countries of nationality. 
 
To the extent that the U.S. employer has not obtained an appropriate license, when required by the EAR and/
or the ITAR, it must do so immediately, as severe civil and criminal penalties apply to violations. Moreover, 
until such license is obtained, the U.S. employer must ensure that appropriate internal controls are imple-
mented to prevent the nonimmigrant, foreign national employee from accessing the controlled technology 
and/or technical data. Even if a license is not required for such release, U.S. employers may still be subject to 
certain export clearance procedures and recordkeeping requirements.


