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New Medicare Reporting Requirements For Captive Insurers and Self-
Insureds Become Effective July 1, 2009

On December 29, 2007, President Bush signed into law the Medicare, Medic-
aid, and SCHIP Extension Act (“MMSEA”). Section 111 of the MMSEA amended 
the “notice and reporting” requirements under the Medicare Secondary Payer 
Statute (“MSP”) relating to workers’ compensation, liability (including self-
insurance) and no-fault cases. These new reporting requirements become 
effective July 1, 2009 and apply to self-insureds and captive insurers. Failure 
to comply can result in a fine of $1000 per day, per claim.  Before July 1, 2009, 
self-insured and captive insurers need to become aware of Section 111 and 
CMS’ proposed policy guidelines, and develop the necessary internal proce-
dures for proper Section 111 compliance. 

I. The Impetus Behind Section 111 Reporting 

In the 1980s, rising Medicare costs prompted Congress to enact the MSP to 
make the government a secondary payer to other insurance that Medicare 
recipients may possess or were entitled to.  Under the MSP, Medicare issues 
conditional payments in situations where the primary payer has not made or 
cannot reasonably be expected to make payment promptly with the under-
standing that the primary payer will reimburse Medicare if there is a later 
determination that the primary payer is responsible for the cost. To enforce 
the statute, the government is authorized to sue: (1) any primary payer that 
has failed to reimburse Medicare for such conditional payments (and to col-
lect double damages in such a suit), or 2) anyone that received payment from 
the primary payer with respect to expenses covered under Medicare, includ-
ing the beneficiary himself, should he collect the payment but fail to reim-
burse the government.  The MSP had always required primary payers to place 
Medicare on “notice” regarding certain cases involving Medicare beneficiaries; 
however, compliance was less than uniform. Section 111 was enacted to 
strengthen primary payer compliance under the MSP by implementing more 
stringent notice and reporting requirements as discussed below.

II. What Are The New Section 111 Reporting Requirements??

Beginning on July 1, 2009, the MMSEA will require applicable liability insur-
ance plans, including self-insurance and captive insurers, to comply with the 
reporting requirements set forth in 42 U.S.C. §1395y(b)(8).  As required by the 
MMSEA, “applicable plans,” must: 
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(1) determine whether a claimant is entitled to Medicare benefits; and, if so, 
 
(2) report the identity of such claimant and 
 
(3) provide such other information as the Secretary may require to properly coordinate Medicare benefits 
with respect to such insurance arrangements in the form and manner (including frequency) as the Sec-
retary may specify after the claim is resolved through a settlement, judgment, award or other payment 
(regardless of whether or not there is a determination or admission of liability). 

See 42 U.S.C. §1395y (b) (8).

Pursuant to Section 111, “applicable plan” is defined as “the following laws, plans, or other arrangements, 
including the fiduciary or administrator for such law, plan, or arrangement: 

(i) Liability insurance (including self-insurance).
 
(ii) No fault insurance. 

(iii) Workers’ compensation laws or plans.” 

See 42 U.S.C. 1395y (b) (8) (F).  For purposes of the MMSEA, “claimant” includes both “(i) an individual filing a 
claim directly against the applicable plan; and (ii) an individual filing a claim against an individual or entity 
insured or covered by the applicable plan.” See 42 U.S.C. 1395y (b) (8) (D).

 A. Who Must Report? 

The entity that is required to place Medicare on notice and submit the required information is referred to by 
CMS as the “Responsible Reporting Entity” (“RRE”). It is imperative that carriers examine CMS’ definition of 
what constitutes a RRE to determine potential RRE status.  (See MMSEA111 User Guide for Liability Insurance 
(including Self-Insurance), No-Fault Insurance and Workers’ Compensation, March 16, 2009) (“Mandatory 
Insurer Reporting”).  CMS’ use of RRE, rather than “applicable plan” as defined in 42 U.S.C. § 1395y (b) (8) (F), is 
unfortunate in that it may lead to confusion as to which entities are required to report Section 111 informa-
tion.  

For example, on March 16, 2009, CMS issued guidance in its Mandatory Insurer Reporting that outlines 
reporting requirements for situations involving re-insurance, stop loss insurance and other forms of excess 
insurance.  CMS stated that “where payment is being made to reimburse the self-insured entity, the self-
insured entity is the RRE for purposes of the payment made to the injured individual and no reporting is 
required by the insured reimbursing the self-insured entity.”  CMS suggests that in situations where an entity 
is reimbursing its parent and/or subsidiary insured for payments made to a claimant, the reimbursing entity 
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would not be required to submit Section 111 reporting data.  

However, a strict reading of the statutory definitions of “applicable plan” and “claimant” show that report-
ing requirements are necessary for all entities that: 1) meet the definition of applicable plan and 2) receive 
claims by Medicare entitled claimants directly against the entity or any individual or entity insured or covered 
by the entity. See 42 U.S.C. 1395y (b) (8) (D)-(F) (emphasis added).  CMS’ suggestion that a reporting require-
ment is based, in part, on whether the entity is directly paying a claimant does not appear to be supported 
by the statutory text of the MMSEA. 

Moreover, CMS’s recent guidance regarding the reporting requirements of self-insurance pools will require 
a review of the legal and management relationships between the pools and the constituent entities to 
determine who must report Section 111 data.  For example, CMS will only allow a self-insurance pool to be 
the RRE responsible for reporting Section 111 information if the pool (1) is a separate legal entity, (2) with 
full responsibility to resolve and pay claims using pool funds, and (3) without involvement of the participat-
ing entity.  If all three aforementioned characteristics are not applicable to the self-insurance pool, then the 
participating self-insured entities, not the pool, are the RRE’s required to report Section 111 data.

Furthermore, certain deductibles and co-payments must be reported by the self-insured entities, if they are 
paid directly to claimants.  If such payments are made directly to an insurer, then the insurer has an obliga-
tion to include such payments in its Section 111 reporting.  For joint settlements involving multiple RRE’s, 
each RRE must report both any ongoing medical responsibility and/or settlement/judgment/award/other 
payment responsibility. RREs must report settlements, judgments, awards, or other payments regardless of 
whether or not there is an admission or determination of liability, to include partial resolution of claims, and 
any release of medical claims.  While a RRE may appoint an agent to report Section 111 data to CMS, the RRE 
itself must complete the registration process, and the responsibility for Section 111 reporting (and the daily 
$1000 penalties) always remains with the RRE. 

 The following table shows the likely RRE in a variety of different situations:          

Insurance Arrangement Who is the RRE?
Insured has full guaranteed cost program via third 
party (i.e., insurance plan with no deductibles)

Insurer

Insured has coverage via third party, but Insured 
pays deductible or co-pay to Claimant

Insurer and Insured (to the extent Insured paid 
claimant)

Insured has coverage via third party, but Insured 
pays deductible or co-pay to Insurer

Insurer only (to include any co-payments and de-
ductibles paid by Insured)

Self-Insured via Single Parent Captive with third 
party excess carrier

Whomever pays the claimant – CMS’s guidance does 
not require reporting for a mere reimbursement 
from captive or excess carrier to self-insured
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Self Insured via a Group Parent Captive Whoever pays claimant, to include multiple self 

insureds, if involved in a joint settlement and subse-
quently reimbursed by captive entity

Self-Insured via Self-Insurance Pool Self-insurance pool if the pool (1) is a separate legal 
entity, (2) with full responsibility to resolve and pay 
claims using pool funds, and (3) without involve-
ment of the participating entity; otherwise both 
Insured and the Pool may have Section 111 report-
ing obligations

 B. Who Is Being Reported On?

Applicable plans must submit Section 111 information on all claimants who are entitled to Medicare.  It is 
important to note that neither Section 111 itself nor CMS’ proposed guidelines provide a procedure to be 
followed by the RRE to “determine” Medicare entitlement status.  At present, there is no implied consent pro-
vision allowing a RRE to seek this information without an authorization; nor is there any provision requiring 
a claimant to execute an authorization allowing a RRE to request this information from the Social Security 
Office.  

CMS has proposed a “query access” system to assist RREs in determining if their claimants are Medicare 
entitled.  The query system is supposed to be available by July 1, for RRE’s who are registered as described in 
Section E of this memorandum.  However, CMS urges that neither a positive or negative query response de-
finitively answers whether the individual is or is not a current Medicare beneficiary. CMS’ guidance indicates 
that a RRE’s sole reliance on the query system is not enough to satisfy its obligation to “determine” whether 
a claimant is entitled to Medicare.  In fact, CMS has advised that “RRE’s must implement a procedure in their 
claims resolution process to determine whether an injured party, to include a deceased beneficiary if the 
individual was deceased at the time of settlement or judgment, is a Medicare beneficiary.” 

 C. What Must Be Reported?

Under 42 U.S.C. § 1395y(b)(8)(B), the information to be reported includes the “identity of the claimant” and 
“such other information as the Secretary shall specify in order to enable the Secretary to make an appropri-
ate determination concerning coordination of benefits, including any applicable recovery claim.” 42 U.S.C. § 
1395y (b) (8) (B).

CMS has announced numerous “mandatory,” “optional,” and “situational” data fields that RREs need to report.  
Required data includes, but is not limited to, the claimant’s name, date of birth, address, social security num-
ber or health identification number, his/her attorney, insurance information, including type of insurance and 
policy and claim numbers, policy holder information, date of injury, the nature of the incident (including the 
insurer’s statement on the cause, nature and extent of injury), and details of the resolution. 
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 D. When to Report: 

At present, CMS had established two key triggering events for Section 111 reporting: (1) claim resolution 
(to include partial resolution); and (2) situations where the RRE accepts “ongoing responsibility for medi-
cal payments” (“ORM”).  In the case of a settlement, judgment or award, or other payment without separate 
ORM, only one report record is required to be submitted per liability insurance claim where the injured party 
is a Medicare beneficiary. A RRE is to report the assumption or termination of ORM situations along with the 
one-time reporting of payments where ongoing responsibility is not assumed. 

CMS has announced additional requirements regarding the actual application of the above referenced trig-
gering events which are outlined in the agency’s March 16, 2009 MIR.  These requirements include, but are 
not limited to:  

If a RRE has accepted an ongoing responsibility for medical payments (ORM) (e.g. workers’ compensa-•	
tion settlements), two events must be reported: (1) an initial record to reflect the acceptance of such 
responsibility; and (2) a second (and final) report reflecting the termination of that responsibility.  

RREs must report settlements, judgments, awards or other payments regardless of an admission or •	
denial of, or determination of liability.  

Currently there is no de minimus exception for reporting requirements for claims that are not work-•	
ers’ compensation ORM claims.  

Workers’ compensation claims meeting all (not just one) of the following criteria do not need to be •	
reported through December 31, 2010: i) “Medicals Only”; ii) Lost time of no more than 7 calendar 
days; iii) All payment(s) has/have been made directly to the medical provider; and iv) Total payment 
does not exceed $600.00. (See CMS’ Alert for Liability Insurance (Including Self-Insurance), No-Fault 
Insurance, and Workers’ Compensation dated March 20, 2009). 

While there is no reporting requirement for “property damage only” claims; there is, however, a re-•	
porting requirement for settlements, awards or judgments or other payments in which medicals are 
claimed and/or released, regardless of allocation by the parties or a determination of “no medicals” by 
a court.  

RRE must report claims with an ongoing responsibility for medicals as of July 1, 2009, even if the as-•	
sumption of responsibility occurred prior to July 1, 2009. For claims only involving a single payment 
obligation, with no separate assumption of ongoing responsibility for medicals, the report is only 
needed if the settlement, judgment, award, or other payment date for purposes of Section 111 re-
porting is on or after January 1, 2010. However, where the assumption of ORM occurred prior to July 
1, 2009, and continued on or through July 1, 2009, reporting is required. 
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This alert provides a general summary of recent legal developments. It is not intended to be, and should not be relied upon as, legal advice.

Because RRE’s may not have collected the necessary data elements for individuals (such as the SSN) •	
for whom responsibility was assumed prior to July 1, 2009, CMS is permitting RREs to delay reporting 
for these individuals until the RRE’s assigned submission in the third calendar quarter (July – October) 
of 2010. The extension applies only to claims where the RRE has accepted ongoing responsibility, 
for medicals with the claim potentially subject to further payment for items or services with dates of 
services on or after July 1, 2009, but the original resolution (partial resolution) date is prior to July 1, 
2009. The extension is intended to allow RREs time to go back and determine the Medicare status of 
individuals for whom there is pre-existing ORM which continues as of July 1, 2009. 

 E.  How to Report:

CMS has announced that Section 111 data will be submitted electronically. RRE’s must register on the COB 
Secure Web site (COBSW) before September  30, 2009 using a new, interactive, Web portal designed for this 
purpose. The website URL is www.Section111.cms.hhs.gov.

Entities who are RREs for purposes of Section 111 are not required to register if they will have nothing to re-
port. For example, if an entity is self-insured (as defined by CMS) solely for the deductible portion of a liabil-
ity insurance policy but it always pays any such deductible to its insurer, who then pays the claim, it may not 
have anything to report. However, those who do not register initially because they have no expectation of 
having claims to report, must register in time to allow a full quarter for testing if they have future situations 
where they have a reasonable expectation of having to report. 

Keeping abreast of CMS’s ongoing announcements of the agency’s Mandatory Insurer Reporting guidelines 
is imperative for understanding the requirements of Section 111 and to assure that all necessary measures 
are taken to protect Medicare’s interests as part of the claims handling and settlement process.     


