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Hydrogen Sulfide Could Be The Smell Of Death For Environmental  
Class Actions In Georgia
David J. Marmins and Lauren M. Gregory 

This article first appeared in Perspectives on Georgia’s Environment: A Publication of the Environmental Law 
Section of the State Bar of Georgia, Spring 2014.

An environmental nuisance case focused on Georgia-Pacific’s Savannah River Mill in Rincon, 
Georgia, has become a dispute with serious and far-reaching implications: whether plaintiffs should 
be allowed to use class action litigation as a vehicle to sue large corporations for, depending on 
your perspective, the redress of massive injuries caused by profiteering conglomerates or for 
theoretical damages that pressure good corporate citizens into windfall settlements that deprive 
them of money better spent on job creation, product development, and lowering consumer prices. 
Georgia-Pacific Consumer Prods., LP v. Ratner, now pending before the Georgia Supreme Court, 
has caught the attention of not only local organizations but national groups such as the Chamber of 
Commerce of the United States of America and the Product Liability Advisory Council, Inc. (PLAC), 
both of which have submitted amicus curiae briefs in the case. Both sides point to fundamental legal 
rights in jeopardy: Georgia-Pacific and several amici allege that class certification in the case would 
deprive them of due process by forcing them to abandon plaintiff-specific defenses, while plaintiff 
class members argue that decertification would effectively bar them from the courthouse altogether. 

The Supreme Court heard oral arguments in Ratner on Feb. 17, 2014, and will likely issue a ruling 
in the case this summer.1 The Court must decide whether to overturn the Court of Appeals of 
Georgia’s decision to affirm certification of a class of property owners in the vicinity of the Mill who 
complain that their homes are devalued by hydrogen sulfide fumes emanating from the mill.2 The 
opinion will represent the first statement by the Court on class action certification since the United 
States Supreme Court’s ruling in Wal-Mart Stores, Inc. v. Dukes raised the bar for plaintiffs seeking 
certification.3 

According to the Plaintiffs, Georgia-Pacific seeks a decision that will “… drastically alter the 
prerequisites to class certification by redefining commonality to mean duplication, by redefining 
typicality to mean identity and by redefining predominance to mean uniformity.”4 Georgia-Pacific, on 
the other hand, argues that if the Court of Appeals decision is affirmed, “every industrial facility in 
Georgia — even those, like the Mill, that abide by environmental rules — may be targeted in a class 
action brought by few disgruntled neighbors, including those who moved in years after operations 
began.”5 Writing as amicus curiae in support of Georgia-Pacific, PLAC sounds an even greater 
alarm: “If the Court of Appeals’ decision is allowed to stand, it will send a message that Georgia’s 
courts are open to class actions that will be rejected elsewhere, encouraging the filing of more class 
actions in Georgia, regardless of merit, and driving up costs for manufacturers and consumer alike, 
to the detriment of the State’s economy.”6 
 

1 Georgia-Pacific Consumer Prods., LP v. Ratner., Supreme Court Case No. S13C1723.
2 746 S.E.2d 829 (Ga. Ct. App. 2013).
3 131 S. Ct. 2541 (2011). Deal v. Miller, 739 S.E.2d 487(Ga. Ct. App. 2013) is another class action case pending before the
Supreme Court of Georgia. In that case, the Court of Appeals reversed the grant of certification to a class of indigent fathers 
who allege they were denied government funded counsel while facing jail time for civil contempt in child support cases.
4 Brief of Appellees at 1.
5 Id. at 6.
6 Brief of PLAC, as Amicus Curiae in Support of Appellant at 3-4. PLAC is a non-profit association of over 100 
manufacturers, including Georgia-Pacific, The Boeing Company, Caterpillar, Inc., Exxon Mobil Corp. and numerous other 
automobile, tire, and oil companies.
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The Ratner Class 

The class certified in Ratner is defined geographically, consisting of property owners within a discreet vicinity of the Mill 
circumscribed by roads and other landmarks.7 The area includes 34 residential properties and 33 industrial, agricultural 
or other zoned parcels.8 The class primarily complains about gases from the Mill. They claim hydrogen sulfide fumes 
produced by the biological breakdown of living organisms, which is part of the Mill’s wastewater treatment process, as 
well as from pits containing sludge produced by the Mill, infiltrate their neighborhoods and homes.9 

Georgia’s nuisance statute and its common law interpretation allow for just about every type of relief, from injunctions 
to monetary damages for personal injuries, loss of use and enjoyment of property and for the diminution in property 
value.10 Importantly, the Plaintiff class in Ratner seeks only damages to compensate them for the diminution in their 
property values.11 However, the record is replete with claims of personal injuries resulting from the emissions from the 
Mill, which the Plaintiffs say support their claims for diminution of their property values. This is important because a chief 
point of disagreement in this case and class actions generally is whether individualized proof of damages prevents class 
certification. Proving diminution of property value is far easier on a class basis than personal injury damages. In support of 
their damages, the class offered testimony of an expert real estate appraiser who testified that “the reported toxic fumes 
would constitute a factor in paring the value and marketability” of the properties in the area of the class.12

The Court of Appeals’ Debate Over Commonality 
 
“Under O.C.G.A. § 9-11-23, a class action is authorized if the members of the class share a common right and common
questions of law or fact predominate over individual questions of law or fact. The character of the right sought to be 
enforced may be common although the facts may be different as to each member of the alleged class.”13 In order to certify 
a class, a plaintiff must establish numerosity, commonality, typicality and adequacy pursuant to O.C.G.A. § 9-11-23(a). 
Further, the plaintiff must satisfy at least one prerequisite set out in O.C.G.A. § 9-11-23(b), which provides as follows:

 
(1) the prosecution of separate actions would create a risk of inconsistent adjudications or would impair other 
parties’ ability to protect their interest; (2) the defendant has acted or refused to act on grounds generally 
applicable to the class, thereby making approprate final injunctive relief or the declaratory relief with respect to 
the whole class; or (3) questions of law or fact common to members ofthe class predominate over any questions 
affecting only individual members, and a class action is superior to other available methods for the fair and 
efficient adjudication of the controversy.”14

The Court of Appeals was split four to three on whether these standards had been satisfied in Ratner. The Ratner majority 
found the proposed class of property owners satisfied those standards. The numerosity and adequacy of representation 
requirements are not expected to be an issue before the Supreme Court. However, the frequently intertwined commonality 
and typicality requirements stirred up some debate. The majority concluded that  

[T]he trial of a single case or the trial of this case on a class wide basis would involve many of the same 
witnesses, same documents and same testimony and would require resolution of the same issues of both law 
and fact. Some number of individualized questions will almost assuredly be presented. However, the prevailing 
common questions make this matter appropriate for resolution as a class action.15  

7 Ratner, 746 S.E.2d at 833.
8 Id.
9 Id.
10 Gainesville v. Waters,, 574 S.E.2d 638 (Ga. Ct. App. 2002);see also O.C.G.A. §41-1-1, stating that, “A nuisance is anything that causes hurt, 
inconvenience, or damage to another and the fact that the act done may otherwise be lawful shall not keep it from being a nuisance. The inconvenience 
complained of shall not be fanciful, or such as would affect only one of fastidious taste, but it shall be such as would affect an ordinary, reasonable man.”
11 Ratner, 746 S.E.2d at 833.
12 Id.
13 Bd. of Regions of the Univ. Sys. of Ga. v Rux, 580 S.E.2d 559 (Ga. Ct. App. 2003).
14 O.C.G.A. § 9-11-23(b); see also EarthLink, Inc. v. Eaves, 666 S.E.2d 420 (Ga. Ct. App. 2008).
15 Ratner, 746 S.E.2d at 835.
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Meanwhile, the three judge dissent focused on the inability of the proposed class to show each member had suffered the 
same injury, pointing to allegations of the property owners’ varying personal injuries.16 It will take particularly individualized 
inquiries, the dissenters explained, to determine damages appropriate for various symptoms alleged from hydrogen 
sulfide exposure, such as difficulty breathing, headaches and vomiting, alleged by different Plaintiffs.17 Further, the dissent 
found a lack of commonality with regard to the alleged property damages, which they said will require individualized 
examinations to determine if each Plaintiff failed to sell his home because of the alleged nuisance as opposed to other 
factors, such as economic conditions. Also, they were not convinced that the Plaintiffs’ expert sufficiently explained 
his determination that each property in the class area had been impacted by any or all of the Mill’s hydrogen sulfide 
releases:18

Specifically, Plaintiffs have failed (1) to provide evidence that numerous hydrogen sulfide releases over a period 
of years affected all of the persons and properties included in the proposed class in a substantially similar way; (2) 
to show that the injuries they and/or properties have suffered are “common to or typical” of most or all of members 
of the class; or (3) to show that the class definition is the result of a rational determination of the actual effects of 
the hydrogen sulfide releases issue. 

The dissent further opined that the class did not meet the criteria of O.C.G.A. § 9-11-23(b) for many of the same reasons. 
“At the very least, the undisputed evidence shows that ‘substantial facts or differences’ are likely to emerge between class 
members whose properties were most affected and others such that ‘significant trial time would be devoted to determining 
separate issues of liability,’ including proximate causation, ‘regarding individual properties.’”19 

The majority gave short shrift to these arguments: “While Georgia-Pacific’s contentions have some merit as each plaintiff 
has unique elements or amounts of damage, there are more significant questions that are common to the class which 
predominate over the individual issues in this case.”20

Recent United States Supreme Court Cases Have Curtailed Class Certification

The Supreme Court of Georgia’s decision in Ratner will have significant impact on individuals’ ability to bring suit using 
a class action mechanism. The U.S. Supreme Court has already significantly restricted the ability to bring class action 
lawsuits through two recent decisions: Dukes in 2011 and Comcast Corp. v. Behrend in 2013.21 Both decisions hinged on
whether proof of damages suffered by plaintiff class members was unified or had to be presented on an individualized 
basis.

In Dukes, the Ninth Circuit had certified a class of approximately 1.5 million women claiming gender bias employment 
discrimination who were seeking both injunctive relief and monetary damages for back pay.22 The Supreme Court went 
further than ever before in protecting corporations from class actions by heightening the evidentiary standard at the 
certification stage: 

Rule 23 does not set forth a mere pleading standard. A party seeking class certification must affirmatively demonstrate 
his compliant with the rule — that is, he must be prepared to prove that there are in fact sufficiently numerous parties, 
common questions of law or fact, etc. We recognized in Falcon that “sometimes it may be necessary for the Court to 
probe behind the pleadings before coming to rest on the certification question,”… in that certification is proper only if “the 
trial court is satisfied, after a rigorous analysis, that the prerequisites of Rule 23(a) have been satisfied,”...Frequently, that 
“rigorous analysis” will entail some overlap with the merits of the plaintiff’s underlying claim. That cannot be helped. “The 

16 Id.,at 840-41
17 Id.
18 Id. at 842.
19 Id. (citing Duffin v. Exelon Corp., Case No. 06 C 1382, 207 U.S. Dist. Lexis 19683 at *11 (N.D. Ill. 2007) (refusing to certify a class allegedly injured 
by the release of six million gallons of tritium-contaminated water through a pipeline into a river over a period five years when the class area was defined 
in geographic terms unrelated to evidence of actual tritium contamination, the class was plainly overbroad, and common questions did not predominate 
over questions affecting individual members).
20 Id. at 837.
21 Dukes, 131 S. Ct. 2541 (2011).
22 Id. at 2544.
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class determination generally involves considerations that are enmeshed in the factual and legal issues comprising the 
plaintiff’s cause of action.”23

The Dukes decision highlights the distinction between injunctive relief and damages claims in the class action context. 
The Court explained that money damages are far more likely to be individualized, and thus present problems for plaintiffs 
seeking class certification: “Rule 23(b)(2) …does not authorize class certification when each class member would be 
entitled to an individualized award of monetary damages.”24 Justice Scalia, in dicta, even wrote that “one possible reading 
of this provision is that it applies only to requests for such injunctive or declaratory relief and does not authorize the class 
certification of monetary claims at all. We need not reach that broader question in this case, because we think that, at a 
minimum, claims for individualized relief (like the back pay at issue here) do not satisfy the rule.”25 This is especially key 
in the Ratner case, in which the parties cannot even agree on whether the plaintiffs are seeking damages for personal 
injuries, which tend to represent the most individualized claims.

Two years later, the same five justice majority went even further in Comcast.26 In that case, cable subscribers had 
formed a class alleging they were harmed because Comcast business practices decreased competition and led to 
‘supracompetitive prices’.”27 The Supreme Court reversed the Third Circuit’s affirmance of class certification on the basis
that the plaintiff class could not meet the commonality and typicality requirements of Rule 23 because their damages 
were susceptible to individualized proof: “Under the proper standard for valuating certification, respondent’s models falls 
far short of the establishing the damages are capable of measurement on a class wide basis.”28 Despite this statement in 
the majority opinion, the four dissenters wrote defiantly that “in particular, the decision should not be read to require, as a 
prerequisite to certification, the damages attributable to a class wide injury must be measurable ‘on a class wide bases’.”29

Interpretations of the Heightened Dukes-Comcast Standard

If the Georgia Supreme Court follows the prevailing trend in environmental class action cases so far, it may adopt the
heightened Dukes standard and reverse Ratner.30 Some courts have analyzed the issue under commonality as required 
by Rule 23(a), while others have viewed it as a predominance problem under Rule 23(b). The Third Circuit, meanwhile, 
has concluded that “the test for commonality is subsumed by the predominance requirement.”31 If the Ratner dissent is 
any indication, these factors may be completely interchangeable under Georgia law – in refuting the majority’s finding of 
commonality under 23(a), the dissent cites Brockman v. Barton Brands, a case in which the Western District of Kentucky 
explicitly found adequate 23(a) commonality, rejecting class certification on 23(b) predominance grounds instead.32

What these decisions have in common is a Dukes mentality: a rejection of commonality based solely on global legal 
issues that may arise in a given case. These courts have adopted a much more exacting standard, many of them citing
Dukes explicitly in support of their requirement that class members demonstrate not only common legal claims but also 
aunified showing as to the merits of specific elements of those claims. This involves an examination of applicable law and 

23 Id. at 2551-52 (quoting Gen. Telephone Co. of Sw. v. First Falcon, 457 U.S. 147 (1982) (internal citations omitted)
24 Dukes, 131 S. Ct. at 2557.
25 Id.
26 Comcast Corp. v. Behrand, 133 S. Ct. 1426 (2013).
27 Id. at 1428.
28 Id. at 1433.
29 Id. at 1436.
30 See, e.g., Burdette v. Vigindustries Ind., No. 10-1083-JAR, 2012 U.S. Dist. LEXIS 15412 (D. Kan. Feb. 8, 2012) (refusing to certify class asserting 
negligence and nuisance claims asserting damage from neighboring salt mines because different plaintiffs suffered different types and levels of 
injury); Benefield v. Int’l Paper Col., 270 F.R.D. 640, 651 (M.D. Ala. 2010) (denying class certification in public nuisance case because “individualized 
determinations” would be necessary to determine whether defendant caused property damage to each class member); Boughton v. Cotter Corp., 65 
F.3d 823 (10th Cir. 1995) (upholding trial court’s refusal to certify class alleging uranium exposure due to individual issues regarding extent and nature of 
injuries, degree and length of exposure, prevalence of contamination and proof of ownership as to property rights); Lipinski v. Beazer East. Inc., 76 Pa. 
D. & C. 4th 479 (2005), aff’d, 909 A.2d 896 (Pa. Super. Ct. 2006) (finding that individual issues regarding chemical exposure predominated regarding 
personal injury and property claims, precluding class certification); Aprea v. Hazeltine Corp., 669 N.Y.S.2d 61, 62 (App. Div. 1998) (denying class 
certification in toxic chemical exposure case because “issues exist as to whether and to what extent the emission caused any damage to any individual’s 
property or their use and enjoyment thereof,” as well as to the “[e]ffect[] [on] the market value of individual properties”) (internal citations omitted).
31 Georgine v. Amchem Prods., 83 F.3d 610, 627 (3d Cir. 1996), aff’d, Amchem Products v. Windsor, 521 U.S. 591 (1997).
32 Case No. 3:06CV-332-H, 2007 U.S. Dist. LEXIS 86732, at *21-22 (W.D. Ky. Nov. 21, 2007).
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specific facts of the case. As the Eastern District of Arkansas explained in Ginardi v. Frontier Gas Servs., LLC, where
property damage near natural gas compressors was at stake, “suffering the same violation of law is not enough to satisfy
the commonality requirement… What is important to class certification ‘is not the raising of common “questions” – even
in droves – but, rather the capacity of a class-wide proceeding to generate common answers apt to drive the resolution of 
the litigation.’”33

This rule has perpetuated an all-or-nothing approach to commonality in post-Dukes jurisprudence. For example, in Price v. 
Martin, a case involving dust contamination from a wood treatment facility, the Louisiana Supreme Court explained that to 
obtain certification, each and every class member would have to “prove the cause of his injury based on the same set of 
operative facts as would be offered by every other member of the class.”34 In other words, “the same emissions or conduct 
by defendants” would have “to touch and concern all members of the class.”35 Citing Dukes, the court rejected certification 
because “[w]ith regard to causation, plaintiffs failed to present sufficient evidence to prove the existence of that common 
thread.”36 The Third Circuit adopted the same approach in Gates v. Rohm and Haas, upholding denial of class certification 
in a carcinogen dumping case: “[t]he evidence here is not common because it is not shared by all (possibly even most) 
individuals in the class.”37

The majority opinion in Ratner nodded briefly in a footnote to Dukes and to Rite Aid of Georgia v. Peacock, the Georgia 
decision which explicitly adopted Dukes,38 but did not cite any of the above cases in its commonality or predominance 
analyses. Instead, the Court of Appeals looked to Georgia opinions issued prior to Peacock and the 1988 Sixth Circuit 
case Sterling v. Velsicol Chem. Corp. to support its position that commonality may be shown when a “defendant’s liability 
can be determined on a class-wide basis” based on that defendant’s singular course of conduct, without regard to 
evidence of the specific effects on each individual plaintiff.39 In Sterling, the plaintiff class members alleged contamination 
of local groundwater by a nearby landfill. The court determined that “[a]lmost identical evidence would be required” to 
prove causation and type of injury suffered.40 Recognizing “the increasingly insistent need for a more efficient method 
of disposing of a large number of lawsuits arising out of a single disaster or a single course of conduct,” the court found 
that certification would be proper to avoid duplication of judicial effort and inconsistent results with similar, if not identical, 
facts.41 This was despite the fact that individual class members would still have to submit particularized evidence as to 
specific damage claims “in subsequent proceedings.”42

While Ratner is not the only opinion to rely on Sterling since Dukes, it appears to represent a minority viewpoint within the 
general landscape of class action certification litigation. This minority view seems to involve a more global, policy-driven 
perspective to certification in which evidence of a common source and type of injury – in other words, more focus on the 
defendant’s actions than the plaintiffs’ particular situations – is sufficient to support certification. 

The Common Pleas Court of Philadelphia County stated explicitly in Johnson v. Walsh, a case involving arsenic and 
lead exposure, that it would undertake certification analysis against the backdrop of “a strong and oft-repeated policy 
of this Commonwealth that, decisions applying the rules for class certification should be made liberally and in favor of 
maintaining a class action.”43 It concluded that a commonality analysis “should focus on the cause of injury and not the
amount of alleged damages.”44 Therefore, commonality and predominance were present to support certification where 
“Plaintiffs seek to redress a common legal grievance on behalf of the similarly situated property owners.”45

 
33 Case No. 4:11-CV-00420, 2012 U.S. Dist. LEXIS 54845, at *6-7 (E.D. Ark. Apr. 19, 2012).
34 79 So.3d 960, 970 (La. 2011).
35 Id. at 971.
36 Id. at 972.
37 655 F.3d 255, 266 (3d Cir. 2011)
38 See 746 S.E.2d at 834, n. 6 (noting the trial court’s citation of Dukes and Peacock, 726 S.E. 2d 577 (Ga. Ct. App. 2012)).
39 746 S.E.2d at 836 (quoting Sterling, 855 F.2d 1188, 1197 (6th Cir.1988)).
40 855 F.2d at 1197.
41 Id.
42 Id.
43 2011 Phila. Ct. Com. Pl. LEXIS 317, at *10-11 (C.P. of Phila. Cnty. Dec. 2, 2011).
44 Id. at *13.
45 Id. at *14.
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In Jackson v. Unocal, which involved allegations of asbestos contamination stemming from removal of an oil pipeline, 
the Colorado Supreme Court also took a more global approach to certification, accepting that “[t]here is often overlap 
between the class certification decision and the merits of the case,”46 but not scrutinizing the evidence at an individual 
level, holding that “the need for some proof of individual damages does not preclude certification under 
C.R.C.P. 23(b)(3).”47

It is notable that Ratner, Johnson, and Jackson were all decided by state courts. Meanwhile, federal courts addressing the 
issue since Georgia Pacific have sided with the majority view, citing both Dukes and Comcast. In Cannon v. BP Prods.
N. Am., for example, a September 2013 decision involving allegations over numerous chemical emissions from a BP 
refinery, the Southern District of Texas explained that “chemical exposure is not straightforward or uniform. If Plaintiffs 
proved causation and damages for one plaintiff, they would still have to make the same proof for all the others.”48 The 
court found that the class was unable to present evidence linking the defendant’s actions to each and every class 
member, and denied certification on that basis.49

On Jan. 17, the Seventh Circuit reversed a lower court’s certification of a class of property owners claiming benzene 
and other contaminates had leaked into their groundwater in Parko v. Shell Oil Co.50 Judge Posner pointed to different 
levels of contamination and different effects on different property values as reasons not to certify, concluding that “[m]ere 
assertion by class counsel that common issues predominate is not enough. That would be too facile. Certification would
be virtually automatic.”51 He chastised the trial judge below for treating predominance “as a pleading requirement…[I]
f intentions (hopes, in other words) were enough, predominance, as a check on casting lawsuits in the class action mold 
would be out the window. Nothing is simpler than to make an unsubstantiated allegation.”52 Without credible evidence of 
a connection between leaks by defendants and reduction in plaintiffs’ property values – which he noted would vary from 
homeowner to homeowner, depending on individual property values and the extent each property was affected – the class 
certification had to be reversed.53

Will the Ratner Class Survive Application of Dukes?

In their Ratner brief, the property owners wisely do not run from the Dukes decision, but instead argue that their facts 
are vastly different from the Wal-Mart employees’ allegations and meet the latest criteria set out by the Supreme Court. 
“Plaintiffs in Dukes asserted class claims that hinged on ‘literally millions’ of independent employment decisions by store 
managers at thousands of Wal-Mart stores and offices located throughout the country. The Court held that those diverse 
claims lacked commonality because they lacked ‘some glue holding the alleged reasons for those decisions together’.”54 
Plaintiffs argue, as opposed to the case in Dukes, “this case involves claims by landowners pertaining to damages done 
to their property by a single facility. The type of damage alleged for each class member is the same — pollution from 
[Georgia-Pacific’s] sludge fields . . . in keeping with Dukes, the glue that holds all of the Complaints together are the same 
— emission of the same chemical by the same company from the same waste disposal area affecting land owners in the 
same neighborhood.”55

Georgia-Pacific countered that the Court of Appeals oversimplified the damages analysis. Pointing to the differences 
between the class properties, Georgia-Pacific argues that exposure to its hydrogen sulfide does not necessarily equate 
with any injury at all, but “… depends on the kind of exposure to it, which in turns depends on where each Plaintiff’s 
property is located; whether it is upwind or downwind of the waste disposal area; and the use to which the property is 
put (residential, agricultural, etc.).”56 Georgia-Pacific also states that it will have individualized affirmative defenses, most 

46 262 P.3d 874, 884 (Colo. 2011).
47 Id. at 889 (internal citation omitted).
48 Case No. 3:10-CV-00622, 2013 U.S. Dist. LEXIS 142934 at *49 (S.D. Tex. Sept. 20, 2013)
49 Id. at 50.
50 Case Nos. 13-8023 & 13-8024, 2014 U.S. App. LEXIS 1018 (7th Cir. Jan. 17, 2014).
51 Id. at *6 (emphasis in original).
52 Id. at *9-10.
53 Id. at *12-13.
54 Brief of Appellees at 9 (citing Dukes, 131 Sup. Ct. at 2552).
55 Id. at Page 10.
56 Brief of Appellant at18.
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specifically, “coming to the nuisance” pursuant to O.C.G.A § 41-1-7, Georgia’s Right to Farm statute.”57 Certification 
threatens its ability to bring the defense on a plaintiff-by-plaintiff basis, and thus implicates due process concerns, the 
amici point out: “By approving class certification in environmental tort cases that turn on a wealth of individualized issues, 
the decisions below, if allowed to stand, would have the effect of forcing defendants in Georgia courts to abandon their 
plaintiff-specific defenses and settle unmeritorious cases.”58

Supreme Court Oral Argument

These due process concerns were not addressed during oral argument on February 17.59 Instead, the few justices who
spoke focused on the ability of the class to prove causation on a class-wide basis, echoing defense counsel’s theme: “You 
can try the case of the named plaintiffs… again and again and again, and it would never resolve the claims of anyone 
else in the class boundaries.” The justices sat largely silent during defense counsel’s argument. However, when plaintiffs’ 
counsel John C. Bell Jr. began by noting that the widespread failure of class members’ air conditioners constitutes “the 
equivalent of the canary in the coal mine,” thus proving class-wide causation, he did not get one minute into his argument 
before Justice Nahmias interjected: “Can I ask you, do all the members of the class have air conditioning units?” When 
he received a response of “I do not know,” Justice Nahmias continued: “Aren’t some of the members of the class vacant 
land, and industrial land, and timber land?” Mr. Bell’s affirmative response prompted yet another question from the justice: 
“So if you are going to somehow tie air conditioning units to causation, how do you… how does that work for those class 
members?” 

Bell argued that, as the Court of Appeals held, any differences among plaintiffs exist only in the context of damages, 
because the Mill’s emissions were the undisputed cause of injury to all class members. But Justice Nahmias again 
challenged him: “That’s liability, not causation. I mean, the fact that I produce toxic chemicals on my own property doesn’t 
establish causation, any harm to anyone else.” Mr. Bell suggested that the Court consider allowing the class to proceed 
as to liability; should the class obtain a verdict in its favor, the jury could decide a lump sum in damages for the class, and 
then perhaps hold subsequent proceedings to determine how to allocate those funds among individual class members. 
Alternatively, he suggested, the jury could decide the issue of liability and then hear damages grouped by subclass, and 
issue a special verdict on damages as to each subclass. The Court seemed skeptical of this approach: “Have you seen 
this done in a trial setting?” Justice Nahmias asked. Justice Harold D. Melton wondered whether certification by subclass 
might be more appropriate: “Wouldn’t it be wise to at least segregate based on residential, timber, commercial properties, 
vacant lands? Aren’t those disparate groups that might share some discrepancies? … How is there commonality amongst 
those?

Conclusion

It is always dangerous to draw conclusions from the justices’ questions during oral argument, especially when so few 
ask questions. However, it is clear that the plaintiffs have a harder than usual task for an appellee to preserve the Court 
of Appeals ruling affirming certification. Regardless of the outcome, the Ratner decision should provide environmental 
lawyers with a more definitive picture of how to approach class action cases in the future. But it will gain notoriety even 
outside the context of environmental law, given its implications on class action certification, and, therefore, commerce, for 
years to come.

57 Id. at 21.
58 Brief of the Georgia Chamber of Commerce, Inc., Chamber of Commerce of the United States of America, Georgia Agribusiness Council, Georgia 
Association of Manufacturers, Georgia Chemistry Council, Georgia Mining Association, Georgia Paper and Forest Products Association, Inc., Georgia 
Poultry Federation, and Georgia Industry Environmental Coalition, as Amici Curiae in Support of Appellant, at 28.
59 Video of the oral argument is available on the Georgia Supreme Court’s website at http://www.gasupreme.us/media/oa/021714-S13G1723.php.

http://www.gasupreme.us/media/oa/021714-S13G1723.php
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