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IRS Continues Pursuit of Taxpayers with Foreign Bank Accounts
Damian M. Hovancik

Approximately 100 Swiss banks have agreed to participate in the Department of Justice’s
Program for Non-Prosecution or Non-Target Letters for Swiss Banks (the “Program”), which
requires participant banks to provide specific information concerning foreign bank accounts held
by U.S. taxpayers. As a result, U.S. taxpayers who have not disclosed foreign accounts in such
banks could have their information provided to the IRS. These taxpayers are at risk of criminal
prosecution, or at a minimum, risk being subject to significant civil penalties for failure to disclose
such offshore accounts.
To gain immunity from prosecution under the Program, the banks participating in the Program
generally must pay penalties to the U.S. government based on the value of the undisclosed
accounts of U.S. taxpayers. Generally, these penalties will be reduced for accounts that are
reported by their accountholders under the IRS’s Offshore Voluntary Disclosure Program (“OVDP”).
As a result, Swiss banks participating in the Program have been contacting their current and former
U.S. account holders and urging them to enter the OVDP in an effort to reduce their own monetary
exposure. The disclosure by the banks of U.S. accountholder information increases the risk
accountholders face because they will be unable to enter the OVDP once their information has been
disclosed to the IRS. Note that the failure to disclose foreign accounts in any offshore bank, even in
those banks that are not covered by the Program, produces a significant risk to the U.S. taxpayer of
civil and potentially criminal action by the U.S. government.
Taxpayers can participate in the OVDP by requesting entry into the program from the IRS. Only in
limited circumstances will entry be denied. The OVDP provides a way to comply with U.S. tax laws
and bring finality to the taxpayer’s noncompliance, including the taxpayer’s ultimate liability, without
risk of criminal prosecution. Taxpayers who are accepted into the OVDP are required to amend
their income tax returns for the prior eight years and pay taxes, interest and potential penalties on
any previously unreported income from the foreign accounts. Taxpayers must also report certain
information on their foreign bank accounts held at any time during the prior eight years and pay a
penalty of 27.5% on the highest balance in those accounts.
Taxpayers who continue to fail to report foreign bank accounts and choose not to participate in the
OVDP may face criminal prosecution for tax evasion as well as substantial penalties well in excess
of those imposed in the OVDP. As indicated, if the taxpayer’s foreign bank accounts are disclosed
by any offshore bank, the taxpayer will be unable to participate in the OVDP and the risk of U.S.
government action against such taxpayer should increase.
Individuals with questions about the reporting requirements for foreign bank accounts, assets
or entities, or who are considering using the OVDP, should consult experienced tax counsel to
understand the benefits and risks. Unlike communications with an attorney, communications with
accountants and other financial advisors are not privileged and may have to be disclosed to the
IRS. Therefore, any individual considering the ODVP should consult a tax lawyer prior to making
any disclosures to their accountants or other financial advisors. If you have any questions, feel free
to contact Damian Hovancik at 404.873.8518.
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