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OIG Advisory Opinion Concludes that Transportation Services Payment 
Plan for Nursing Home Residents May Violate Anti-kickback Statute

On December 20, 2010, the Department of Health and Human Services, Office 
of Inspector General (OIG), issued an advisory opinion concerning a transpor-
tation provider’s proposal to offer payment plans to skilled nursing facilities 
(SNFs) for emergency and non-emergency transportation services provided to 
SNF residents.1 The advisory opinion concluded that the proposed payment 
plan could potentially generate prohibited remuneration under the anti-kick-
back statute (AKS), and the OIG could potentially impose administrative sanc-
tions on the parties if the plan were implemented.2 The OIG based its opinion 
primarily on the perceived “link” or “nexus” between the below-cost trans-
portation rates offered in the proposed payment plan and the SNFs’ ability to 
refer other federally-reimbursable business to the transportation provider. 

Background on the Proposed Payment Plan

The transportation provider operates in a state in which new legislation re-
cently modified Medicaid reimbursement for transportation services. Under 
the new system, the Medicaid program pays SNFs a per-resident daily rate for 
ancillary and support costs, including Medicaid transport services. For dually 
eligible residents,3 SNFs are now responsible for payment to the transport 
service for any amount that is not covered by Medicare but would be covered 
by Medicaid as a secondary payor. Before the new legislation was enacted, the 
state directly reimbursed transportation providers on a fee for service basis. 

In response to the new state legislation, the transportation provider proposed 
two payment plans for SNFs:

Plan 1 –•	  The transportation provider would offer the SNFs a capi-
tated rate per resident day for Medicaid transport services, regardless 
of whether transportation services are needed for the resident and 
whether Medicaid is the only responsible payor. For dually eligible 
residents, the transportation provider would continue to bill Medicare 
as the primary payor, and the capitated rate payment would discharge 
the SNF of any responsibility for the Medicaid-covered copayment and 

1 See OIG Adv. Op. 10-26 (Dec. 20, 2010).
2 Under the AKS, it is a criminal offense to knowingly and willfully offer, pay, solicit or re-

ceive any remuneration to induce or reward referrals of items or services reimbursable by 
a federal healthcare program (see 42 U.S.C. § 1320a-7b(b)).

3 “Dually eligible” refers to residents who are covered by both Medicaid and Medicare.
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deductible. For Medicaid-only residents, the capitation amount under Plan 1 would be less than the 
total cost to provide transportation services. However, for dually eligible residents, the capitated rate 
plus the Medicare payment would be greater than the total cost to provide transportation services.
Plan 2 –•	  SNFs would pay the transportation provider on a fee-for-service basis for Medicaid-only resi-
dents. The fee amount would be set below the cost of providing transportation services. For dually 
eligible residents, the fees would not apply. Rather, the transportation provider would bill Medicare, 
and the SNF would be responsible for copayments and deductibles.

Importantly, Medicare Part B-only residents would reside in the SNFs involved in these proposed payment 
plans in addition to Medicaid residents and dually eligible residents.
 
The OIG’s Analysis

As noted above, the OIG’s analysis focused heavily on the potentially improper nexus between the below 
cost rates offered under the payment plans and the referral of other federal healthcare program business.4 
The OIG found it significant that the SNFs would be in a position to direct Medicare Part B business to the 
transportation services provider. Additionally, the opinion notes that both parties have “obvious motives” 
for agreement to the payment plans. According to the OIG, the SNFs would be motivated by a desire to 
minimize risk of losses or maximize gains under the new Medicaid per resident daily rate for ancillary and 
support costs, and the transportation provider would be motivated by its need to secure business in a highly 
competitive market.

To determine whether an improper nexus exists between rates offered for services and referrals of federal 
healthcare program business in any given arrangement, the OIG looks for “indicia that the rate is not com-
mercially reasonable in the absence of other, non-discounted business.” Here, the OIG found that the below-
cost rates offered under the transportation payment plans, “give rise to the inference that the [transportation 
provider] and the SNF may be ‘swapping’ the below-cost rates on business […] in exchange for other profit-
able non-discounted federal business.” In light of these factors, the OIG concluded that the proposed pay-
ment plans pose “substantial risk” of improper swapping of discounted rates for referrals and would, there-
fore, likely implicate the AKS if implemented. 

Conclusion

Although this OIG opinion is based on a specific proposed arrangement, the opinion highlights certain key 
factors that the OIG will consider when analyzing payment plans in other contexts. Important factors in the 

4 Specifically, the OIG referenced two compliance program guidances (CPGs) that discuss the anti-kickback implications of 
arrangements that offer favorable pricing in exchange for federal program business. First, the 2003 CPG for Ambulance Sup-
pliers states that “[a]ny link or connection […] between the price offered for business paid out of the purchaser’s pocket and 
referrals of federal program business billable by the ambulance supplier will implicate the anti-kickback statute” (68 Fed. Reg. 
14,245, 14,252 (Mar. 24, 2003)). Second, the 2008 Supplemental CPG for Nursing Homes states that “if any direct or indirect link 
exists between a price offered […] to a nursing facility […] and the referrals of federal business […] the anti-kickback statute is 
implicated” (73 Fed. Reg. 56,832, 56,844 (Sept. 30, 2008)).
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analysis here include: the SNFs’ ability to refer additional federal healthcare program business to the trans-
portation provider; the transportation provider’s offer of below-cost rates; and the absence of a commer-
cially reasonable explanation for the low rates absent some other incentive, such as potential referrals. Such 
factors provide helpful AKS compliance guidelines for providers when structuring payment plans for other 
similar arrangements.


