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OIG Advisory Opinion 09-09 Approves Physician-Hospital ASC Joint 
Venture While Cautioning Against Cash Flow and Intangible Asset 
Valuations

On July 29, 2009, the Department of Health and Human Services’ Office of In-
spector General (“OIG”) posted Advisory Opinion 09-09 regarding a proposed 
ambulatory surgery center (“ASC”) to be jointly owned by a hospital (the 
“Hospital”) and seven orthopedic surgeons (the “Surgeons”).   While the joint 
venture would not qualify for the protection of a safe harbor to the federal 
anti-kickback statute, the OIG determined that it would not impose sanctions.  
While Advisory Opinion 09-09 does not break new ground, it is useful because 
it provides insight into the OIG’s stance on valuing intangible assets during 
transactions.  This insight is particularly helpful during this economic difficult 
time, when many physicians are considering their options relative to invest-
ments.  

The Proposed Arrangement 

The Surgeons are equal owners of a limited liability company (the “Surgeon 
LLC”), which currently operates a single-room ASC located on the Hospital’s 
campus.  Under the proposed arrangement, the Hospital would establish a 
single operating room (the “OR”) in the space adjacent to the Surgeon LLC 
ASC.  Each party would then contribute their assets (i.e., the Surgeon LLC 
would contribute its ASC and the Hospital would contribute the OR) and 
would, as necessary, pay additional cash to equalize values so that the Sur-
geons and the Hospital are equal owners of a newly-formed entity (the “Com-
pany”).  The Company would then operate the combined two-room ASC. 

The OIG’s Discussion of the Arrangement’s Safeguards

As proposed, the arrangement would not satisfy three of the anti-kickback 
safe harbor requirements for hospital and physician owned ASC joint ven-
tures, found at 42 C.F.R. § 1001.952(r)(4).  First, the Surgeons were not, as 
required by the safe harbor, investing in the Company directly or through a 
group practice entity.  Instead, the Surgeons formed a special purpose LLC 
for the joint venture to act as an intermediate entity.  Second, payment to the 
Surgeons and Hospital in return for their investments in the Company may 
not be directly proportionate to the capital they invested, as the Surgeons 
and Hospital may receive different returns depending upon the amount of 
capital invested in the entities holding their individual assets (i.e., the Surgeon 
LLC ASC and the Hospital OR) and the value of those assets at the time of the 
formation of the Company.  Third, contrary to the safe harbor’s requirement, 
the Hospital may be in a position to make or influence referrals to the Com-
pany ASC. 

As it does when faced with any arrangement that does not qualify for safe 
harbor protection, the OIG reviewed the relevant facts and circumstances 
surrounding the proposed Company ASC and determined that adequate 
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safeguards exist to minimize any anti-kickback risk.  The OIG pointed to these safeguards as being most 
important:

•	 Contributions	to	the	Company	and	the	resulting	ownership	held	by	the	Surgeons	and	the	Hospital	
would be based solely on the fair market value of the assets being contributed to the Company.  
Thus, any differences in returns received by the Surgeons or Hospital would be unrelated to referrals 
to the Company ASC.  

•	 The	Hospital’s	ability	to	make	or	influence	referrals	to	the	Company	ASC	was	limited	through	a	com-
mitment not to refer patients to the ASC, and the Hospital certified that it will refrain from any activi-
ties that would encourage or require its medical staff to refer patients.  

•	 The	Hospital	will	not	track	its	medical	staff	referrals	to	the	Company	ASC	and	will	not	compensate	its	
medical staff members based on the volume or value of any referrals.  

•	 The	Hospital	will	continue	to	utilize	its	separate	outpatient	surgery	facilities.		

•	 With	regard	to	the	fact	that	the	Surgeons	were	not	investing	in	the	Company	directly	or	through	a	
group practice, the OIG noted that the use of an intermediate special purpose entity did not appear 
to raise a substantial risk of fraud and abuse in this case.  Historically, the OIG has cautioned against 
the use of intermediate investment entities out of a concern that those entities would serve as a 
way to redirect revenues to reward referrals. 

In sum, despite failing to meet the safe harbor’s requirements, the OIG elected not to pursue sanctions 
against the Surgeons or Hospital if the proposed arrangement was implemented.  

The OIG’s Caution About Valuation of Intangibles

While the OIG’s discussion of the various safeguards found in the arrangement was not particularly novel, 
the Advisory Opinion did shed new light on the OIG’s stance on certain asset valuations.  When discussing 
the disproportionate returns on investments, the OIG indicted that it may have elected to pursue sanctions 
if the valuation of the Surgeon LLC ASC and the Hospital OR included intangible assets, particularly if the 
valuation were based on a cash flow analysis of the Surgeon LLC ASC, which is already operational.  The OIG 
stated: “Because the [Surgeons] are referral sources for the [Surgeon LLC ASC], a cash flow-based valuation 
of that business potentially would include the value of the [Surgeons’] referrals over the time that their ASC 
was in existence prior to the merger with the Hospital [OR].  The result might be that the [Surgeons] would 
receive a greater return on their capital investment than the Hospital, which could reflect the value of their 
referrals to the [Surgeon LLC ASC].” 

The OIG did not go so far as to say that any intangible asset or cash flow valuation would necessarily result 
in an anti-kickback violation.  However, Advisory Opinions are important indicators of the OIG’s views and 
should not be dismissed.  Parties to ongoing transactions should consider Advisory Opinion 09-09 when 
valuing assets to be contributed to a venture.  


