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Office of Inspector General’s  Advisory Opinion 08-08 Discusses The Anti-
kickback Statutes And Joint Ownership of Ambulatory Surgery Centers

On July 18, 2008, the Office of Inspector General of the Department of Health 
and Human Services (“OIG”) issued Advisory Opinion 08-08 addressing poten-
tial violations of the Anti-kickback statute (“AKS”) in relation to the joint own-
ership of an ambulatory surgery center (“ASC”) by a hospital and physician 
group (“ASC Arrangement”). The OIG addressed two safe harbor provisions 
within the Advisory Opinion. 

First, it looked at the physician-hospital ASC safe harbor under the AKS to 
determine if the investment income from the ASC Arrangement would meet 
the criteria under the safe harbor. Based on the facts presented, the OIG con-
cluded the ASC arrangement did not fall under the applicable safe harbor and 
could potentially generate prohibited remuneration under the AKS. Despite 
this, the OIG then declined to impose any administrative sanctions because 
the safeguards instituted within the ASC Arrangement sufficiently reduced the 
risk of a potential AKS violation. 

Secondly, the OIG looked at the personal services and management contracts 
safe harbor under the AKS to analyze a contract for services between the re-
questing parties. Although the contract at hand failed to meet the safe harbor 
because the agreement provided for the services on a part time basis and 
failed to specify exact charges or an exact schedule related to the work inter-
vals, the OIG deferred from imposing sanctions where the lack of specificity 
did not raise the risk of fraud and abuse.      

The requesting parties to the Advisory Opinion include 1) a not-for-profit cor-
poration (“Hospital Corporation) owning three hospitals and other healthcare 
entities, including a large physician group practice (“Hospital-Owned Physi-
cian Practice”), 2) a limited liability company (“Surgeon Partnership”) wholly 
owned by a group of orthopedic surgeon-investors, who are also members 
of a large, multi-site physician group  (“Surgeon Group”), and 3) a company 
owned 70% by the Surgeon Partnership and 30% by the Hospital Corporation 
(“Company”) which owns and operates an ambulatory surgery center (“ASC”). 
Notably, each of the surgeon-investor’s interests in the Surgeon Partnership 
were proportional to his or her capital investments, and the Surgeon Partner-
ship and the Hospital Corporation made financial contributions for the de-
velopment and operation of the ASC to the Company in proportion to their 
ownership interests. 
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Of the eighteen (18) orthopedic surgeon-investors who own the Surgeon Partnership, each of fourteen (14) 
investors received at least one-third of his or her medical practice income for the previous fiscal year or pre-
vious twelve (12) month period from the performance of procedures payable by Medicare when performed 
in an ASC (“ASC Qualified Procedures”). Each of the remaining four investors (“Inpatient Surgeons”) derived 
at least one-third of his or her income from procedures requiring a hospital operating room setting, but each 
received little to no medical practice income from the performance of ASC-Qualified Procedures. 

The requesting parties addressed the safeguards that would be in place to protect again against potential 
AKS violations in their arrangement. They certified that the Inpatient Surgeons rarely had opportunities to 
refer patients to other physicians for ASC-Qualified Procedures other than pain management procedures. 
In addition, the requesting parties certified that none of the eighteen investors would refer patients for 
pain management procedures to be performed at the ASC unless the procedure itself would be personally 
performed by the referring surgeon investor. Patients were also informed of the surgeon-investors’ owner-
ship interest in the ASC through posted notices in the offices in which the investors practiced and through 
written notice to each individual patient, and the parties further certified that written notice to individual 
patients would also be provided prior to the date of the procedure in the ASC.

To limit the ability of the Hospital Corporation to make or influence referrals to the ASC, the requesting par-
ties certified that the Hospital Corporation would refrain from encouraging any of its affiliated physicians to 
refer to the ASC and would defer from tracking any referrals to the ASC. Furthermore, the Hospital Corpo-
ration would pay all affiliated physicians based on fair market value without any relation to the volume or 
value of their referrals to the ASC, the surgeon-investors, or the Surgeon Group and notify all affiliated physi-
cians annually of these measures.

The physician-hospital ASC safe harbor under the AKS was not met on three major points. First, the surgeon-
investors held their ASC investment interests through an intermediate entity, the Surgeon Partnership. 
Despite this, the OIG noted use of the Surgeon Partnership as a “pass-through” entity did not increase the 
risk of fraud or abuse in this case. The OIG noted that each surgeon-investor received the same return on the 
ASC investment that he or she would have been received if each surgeon-investor had made a direct invest-
ment in the ASC. Secondly, the OIG noted the four Inpatient Surgeons also failed to derive sufficient medical 
practice income from ASC procedures to meet the criteria for the safe harbor. Nonetheless, the safeguards in 
place limited the Inpatient Surgeons to referring only those procedures he or she would personally perform 
at the ASC, which significantly limited the risk of improper referrals. Finally, the Hospital Corporation’s ability 
to make or to influence referrals to the ASC was constrained by the safeguards outlined. As a result, overall 
the OIG declined to impose administrative sanctions under the AKS for the ASC Arrangement.  

The requesting parties also had an additional agreement (“Anesthesia Agreement”), which the OIG also ad-
dressed. Specifically, the Company agreed to employ the Hospital-Owned Physician Practice as the exclusive 
anesthesiology provider for the ASC for all procedures except for those related to pain management. The 
Hospital-Owned Physician Practice is compensated by third-party payors and patients for the anesthesia ser-
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vices, and one of the Hospital-Owned Physician Practice anesthesiologists serves part-time as the Director of 
Anesthesiology and Medical Director of the ASC (“Director”). The Hospital-Owned Physician Practice receives 
an annual fixed stipend from the Company for the Director’s services, which was certified to be fair market 
value and unrelated to the volume or value of referrals or business generated between the parties.

Although the Anesthesia Agreement failed to meet the requirement for personal services and management 
contracts safe harbor under the AKS because it did not specify the part-time intervals of the Director, the 
OIG noted that the services provided were set out in sufficient detail, the requesting parties certified that the 
services were reasonable and necessary for the ASC, and the amount paid under the agreement was fixed, 
set in advance, and unrelated to the volume or value of referrals. As a result, the OIG decline to impose any 
administrative sanctions.  
  
In conclusion, Advisory Opinion 08-08 provides useful examination of potential safeguards for arrangements 
that fail to meet all the requirements of the personal services safe harbor and the hospital-physician owned 
ASC sfe harbor under the AKS.

* The authors gratefully acknowledge the work and assistance of Emory University third year law student 
and M.P.H. candidate, Lanchi Nguyen, in the preparation for this article.  


