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United States Supreme Court Issues Decision Regarding 
Enforcement of Pre-dispute Nursing Home Arbitration Agreements

The Supreme Court of the United States recently reversed a decision of the 
Supreme Court of Appeals of West Virginia, which had “held that ’as a mat-
ter of public policy under West Virginia law, an arbitration clause in a nursing 
home admission agreement adopted prior to an occurrence of negligence 
that results in a personal injury or wrongful death, shall not be enforced to 
compel arbitration of a dispute concerning the negligence.’”1

In rejecting the state court’s determination that the Federal Arbitration Act 
(FAA) did not pre-empt state public policy against enforcement of pre-dispute 
arbitration agreements that require the arbitration of nursing home disputes, 
the Supreme Court noted the “clear instruction in [its] precedent” requiring 
courts to enforce the bargain of the parties to arbitrate.2 It further noted that 
the FAA “includes no exception for personal-injury or wrongful-death claims.”3 
Thus, “West Virginia’s prohibition against predispute agreements to arbitrate 
personal-injury or wrongful-death claims against nursing homes is a categori-
cal rule prohibiting arbitration of a particular type of claim, and that rule is 
contrary to the terms and coverage of the FAA.”4

Perhaps of more practical importance is the Supreme Court’s ruling in Divi-
sion II of its opinion regarding the state court’s alternative ground that the 
arbitration agreement was unconscionable. The Supreme Court noted that 
it appeared that this alternative holding was, to some degree, “influenced by 
the invalid, categorical rule ... against predispute arbitration agreements.”5 The 
Supreme Court remanded for the state court to “consider whether, absent that 
general public policy, the arbitration clauses ... are unenforceable under state 
common law principles that are not specific to arbitration and pre-empted by 
the FAA.”6

Under Section 2 of the FAA, arbitration agreements are “valid, irrevocable, and 
enforceable, save upon such grounds as exist at law or in equity for the revo-
cation of any contract.”7 The Marmet Health Care Center decision is a reminder 

1 Marmet Health Care Center, Inc. v. Brown, Nos. 11-391 and 11-394, slip op. at 2 (U.S. Feb. 21, 
2012) reversing Brown v. Genesis Healthcare Corp., 2011 WL 2611327 (W. Va. June 29, 2011).

2 Marmet Health Care Center, slip op. at 3.
3 Id.
4 Id. at 4
5 Id.
6 Id. at 5.
7 9 U.S.C. § 2.
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that, when determining whether grounds exist under state contract law to invalidate an arbitration agree-
ment, considerations specific to arbitration agreements are improper. For example, a determination that a 
family member had sufficient authority to admit a patient to a healthcare facility, but not sufficient authority 
to sign an arbitration agreement because of the importance of the right to a trial by jury, would be improper 
because it is based on an issue specific to the arbitration agreement, placing an arbitration agreement on 
different footing than other agreements. 

Please click here for a copy of Marmet Health Care Center, Inc. v. Brown8 or click here for a copy of Brown v. 
Genesis Healthcare Corp.9

8 http://www.supremecourt.gov/opinions/11pdf/11-391.pdf
9 http://www.state.wv.us/wvsca/docs/spring11/35494-35546-35635.pdf
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