
Arnall Golden Gregory LLP 
Attorneys at Law
171 17th Street NW
Suite 2100 
Atlanta, GA 30363-1031 
404.873.8500
www.agg.com

Contact Attorneys Regarding 
This Matter:

Page 1Arnall Golden Gregory LLP

Client Alert

Glenn P. Hendrix
404.873.8692 - direct
404.873.8693 - fax
glenn.hendrix@agg.com

Daniel M. Formby
404.873.8786 - direct
404.873.8787 - fax
daniel.formby@agg.com

California Federal Court Recommendation Rejects Right of Providers  
to Challenge Reopening of Claims by Medicare Contractors

In the case of Palomar Medical Center v. Sebelius, pending in the U.S. District 
Court of the Southern District of California,1 the federal Magistrate Judge has 
entered a report and recommendation finding that providers do not have 
the right to challenge a Medicare contractor’s reopening of a claim for lack of 
“good cause” for the reopening. Under applicable Medicare regulations, there 
must be good cause for the reopening of a claim by a Medicare contractor 
where the claim is more than one year and less than four years old (42 C.F.R. 
§405.980(b)(2)).

Palomar Medical Center filed the lawsuit in federal Court after appealing a 
Recovery Audit Contractor’s (RAC) reopening of a Medicare claim. The claim 
was reopened by the RAC approximately 20 months after the initial payment 
of the claim. Palomar asserted that the RAC had no authority to reopen the 
claim because no good cause was shown for reopening the claim more than 
one year after payment. In response, the Secretary of the U.S. Department of 
Health and Human Services (Secretary) contended that Medicare contractor 
decisions to reopen a claim are not appealable, irrespective of the reasons, or 
lack of reasons, for the decision to reopen (See 42 C.F.R. § 405.980(a)(5)). 

Following unfavorable decisions at the lower levels of the administrative 
appeal process, Palomar requested a hearing before an Administrative Law 
Judge (ALJ). The ALJ held that:

under applicable Medicare regulations, good cause is required to a) 
reopen a claim;
the ALJ had jurisdiction to determine whether there was good cause b) 
to reopen the claim; and
the RAC had not established the required element of good cause for c) 
the reopening.

On its own motion, the Medicare Appeals Council (MAC) reviewed the ALJ’s 
decision and determined that neither the ALJ nor the MAC had jurisdiction 
to review the legality of the reopening because the decision of a Medicare 
contractor to reopen a claim is not subject to appeal under regulations, which 
provide that the decision to reopen is final and not subject to appeal (42 C.F.R. 
§ 405.926(l); 42 C.F.R. § 405.980(a)(5)). 

1 Palomar Medical Center v. Sebelius; Civil Action No. 09cv605 BEN (NLS)
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This alert provides a general summary of recent legal developments. It is not intended to be, and should not be relied upon as, legal advice.

Palomar appealed the MAC’s decision to the U.S. District Court. In seeking relief from the federal court, 
Palomar asserts that while the discretionary decision to reopen a claim may be shielded from review under 
the U.S. Supreme Court decision in Your Home Visiting Nurse Services, Inc. v. Shalala,2 an ALJ is not precluded 
from reviewing the legality of a reopening. Moreover, the position of the Secretary and the interpretation of 
the regulation by the MAC deprive Palomar of due process since there would not be any forum in which the 
legality of a reopening may be contested.

While the Magistrate Judge recognized that Palomar’s position “is not unreasonable,” she nevertheless 
found that there is no real distinction between the decision to reopen and the legality of the reopening and 
deferred to the Secretary’s interpretation of the “no appeal” regulation. Thus, under the report and recom-
mendations of the Magistrate Judge, the reopening of a claim by a Medicare contractor later than one year 
after the claim is paid, even where the decision to reopen is without good cause, cannot be challenged by a 
Provider.

Palomar has until May 26, 2010, to file with the U.S. District Court Judge objections to the Magistrate Judge’s 
report and recommendations. The decision by the U.S. District Court Judge will be significant in the devel-
opment of administrative law. The Palomar case should be watched closely by providers, not only for the 
impact it has on Medicare contractor reopening decisions, but also for its impact on the rights of providers 
to challenge Medicare contractor actions.

2 525 U.S. 449 (1999)


