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CMS Finalizes National Coverage Determinations (NCDs) For Preventable Sur-
gical Errors

On Thursday, January 15, 2009, CMS announced that it had finalized three 
NCDs to establish national Medicare payment policies for so-called “never 
events.”

The following NCDs were issued and are effective immediately:

Wrong surgical or invasive procedures performed on a patient; •	

Surgical or other invasive procedures performed on the wrong body •	
part; and 

Surgical or other invasive procedures performed on the wrong patient.•	

These NCDs were finalized as part of CMS’ implementation of requirements 
under the Deficit Reduction Act (DRA) of 2005.  For discharges occurring on or 
after October 1, 2008, Medicare will no longer pay a hospital at a higher rate 
for an inpatient hospital stay if the sole reason for the enhanced payment is 
one of a selected condition that was acquired during the hospital stay (HAC – 
a hospital acquired condition).  

Although more hospital providers are adapting documentation and other 
systems changes to address the HAC payment changes, now providers should 
consider the impact of these NCDs on their operations.

CMS finalized these new NCDs to address additional “never events,” that it 
views as not “reasonable and necessary” medical care and therefore non reim-
bursable.  Importantly, these NCDs will affect payment to hospitals, physicians 
and any other providers and suppliers involved with these surgeries. 

New Challenges

Notably, although non coverage determinations are typically not appealable 
decisions, CMS asserts in the NCDs that providers can use the appeals process 
to challenge such findings.  

Of course, appeals processes can be costly in terms of time and revenue.  
Thus, providers commented that several aspects of the NCDs should be modi-
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fied.  For instance, providers commented that the NCDs failed to address situations in which separate teams 
of providers assume care for beneficiaries after a surgical error, or situations in which a hospital (or another 
provider) is without fault.  Providers asserted that in these circumstances, the services are covered.  Impor-
tantly, the NCDs specify that the procedure performed must be consistent with the patient’s documented 
consent in order to support reimbursement.  Because it is not uncommon, however, for surgeons to alter 
planned interventions once a patient is opened and anatomical challenges observed, commenters request-
ed that the NCDs provide that they do not apply to changes in surgical plans after entry.  Unfortunately, CMS 
declined to modify the language.  Although providers requested delayed implementation of these NCDs 
until detailed billing and payment instructions are issued, CMS declined to delay implementation, directing 
providers to its Benefits Policy Manual, Chapter 1, Sections 10 and 120, and Chapter 16, Section 180 for ad-
ditional instruction.  Thus, providers once again face challenges in adapting their systems to these changes.

For additional information, including copies of the new NCDs, go to www.cms.hhs.gov/mcd/viewdecision-
memo.asp?id=221/222/223. 
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