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Second Circuit Court of Appeals Overturns Vermont Law  
Restricting Drug Data-mining

On November 23, 2010, the United States Court of Appeals for the Second 
Circuit held that a Vermont law, which prohibited the sale of prescriber-identi-
fiable (PI) data for certain marketing purposes, violated the First Amendment 
of the US Constitution. In a 2-1 decision, the Second Circuit ruled in favor of 
three data-mining companies that contested the law, as well as the Pharma-
ceutical Research and Manufacturers of America, which represented the inter-
ests of the primary customers of the data-mining companies in the suit. The 
Court said the state failed to show that its substantial interest in protecting 
public health and reducing healthcare costs could not be as well served by 
a more limited restriction on speech, and as such, it was an unconstitutional 
restraint on commercial speech. 

In 2007, the Vermont Legislature passed the “Act Relating to Increasing Trans-
parency of Prescription Drug Pricing and Information,” which prohibited the 
sale or use of PI data, absent the prescriber’s consent, for the marketing or 
promotion of prescription drugs.1 Data-mining companies purchase and ag-
gregate PI data to sell to private companies, law enforcement agencies, and 
research institutions. They jointly filed suit in 2007 to contest the Vermont law, 
which subsequently became effective on July 1, 2009. Although the statute 
only restricts the sale of PI data for purposes of marketing and promoting 
prescription drugs, the companies report that their biggest clients are phar-
maceutical companies which use PI data to determine individual physician 
prescribing patterns for detailing purposes. They also indicated that the sale 
of PI data to pharmaceutical companies is essential to their business model 
and enables them to provide such data for less lucrative, non-commercial pur-
poses, such as law enforcement efforts and insurance claims processing. 

In ruling that the Vermont statute was an impermissible restriction on com-
mercial free speech, the Second Circuit characterized the Vermont law as 
an indirect regulation on the interaction between pharmaceutical detailers 
and doctors, which attempted to alter prescribing behaviors by limiting the 
information available to physicians. The Court observed that the statute also 
imposed a categorical ban on the use of PI data for the marketing of all brand 

1 The Vermont law was similar to laws in Maine and New Hampshire, the only other states 
in the nation that currently restrict the use of PI data for certain commercial purposes. The 
constitutionality of the Maine and New Hampshire statutes has been upheld by the First 
Circuit Court of Appeals.
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name prescription drug products, without considering whether a generic alternative was available or 
whether the drug was ineffective or effective for its stated indication. According to the Second Circuit, the 
state had more direct, less restrictive alternatives to achieve it goals. The state is evaluating its options. 


