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OSAH Grants Summary Determination in Favor of AGG Client Based on 
Failure of Department of Community Health to Transmit Hearing Request 
within Time Limit

The Office of Administrative Hearings (“OSAH”) has granted summary deter-
mination in favor of a Medicaid provider based upon the failure of the Depart-
ment of Community Health (“DCH”) to comply with its statutory obligation 
to transmit the hearing request to OSAH within the statutory time limits.  See 
Annandale at Suwanee, Inc. v. Georgia Dep’t of Cmty. Health, OSAH-DCH-
PROP-0928912-60-Schroer (August 31, 2009).

AGG client Annandale Village (“Annandale”) is a non-profit community for 
adults with developmental disabilities.  Annandale participates in Georgia 
Medicaid’s Mental Retardation Waiver Program.  As a result of a utilization 
review, DCH determined that it was entitled to recoup Medicaid reimburse-
ment previously paid to Annandale.  Annandale appealed the review findings 
by submitting to DCH a request for a hearing before an OSAH administrative 
law judge.  

Georgia law provides that, when a Medicaid provider requests a hearing re-
lated to a determination of the amount of reimbursement due to a Medicaid 
provider, “[t]he Department of Community Health shall, within 15 business 
days of receiving the request for hearing from the provider, transmit a copy of 
the provider’s request for hearing to the Office of State Administrative Hear-
ings.”  O.C.G.A. § 49-4-153(b)(2)(A) (emphasis added).

Annandale submitted its request for an administrative hearing on December 
3, 2008.  DCH did not forward Annandale’s hearing request to OSAH until April 
28, 2009, almost five months after having received it.  At the hearing on An-
nandale’s motion for summary determination, DCH did not dispute that it had 
failed to comply with the statutory time limit for transmittal, but argued that 
the requirement was “directory” rather than mandatory.

The ALJ disagreed.  In ruling in favor of Annandale, the ALJ held that DCH’s 
obligation under the statute is mandatory, and that DCH’s failure to comply 
resulted in reversal of the recoupment.  In reaching this decision, the ALJ 
pointed out that the General Assembly’s use of the word “shall” did not indi-
cate its intention that the deadline is anything other than mandatory.  

According to the ALJ, this interpretation is only strengthened by reference to 
another subsection of the statute, which specifically provides that the failure 
of the ALJ or OSAH to meet a deadline “shall not render a case moot.”  See id. 
at § 49-4-153(b)(2)(B).  That there is no such protection for DCH in the statute, 
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the ALJ held, is by design.

The ALJ pointed out that neither OSAH nor an ALJ has anything to gain by missing a deadline; whereas DCH, 
if given the ability to delay the transmittal of a provider’s hearing request with impunity, could recoup prop-
erly paid Medicaid money and hold it for an indeterminate period of time.  The injury to a provider would be 
compounded by the fact that statute prohibits the payment of interest to a provider that successfully ap-
peals such an action by DCH.  

The ALJ also held that DCH could not benefit from the doctrine of “substantial compliance” because the 
delay had resulted in injury to Annandale. 


