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EPA PROMULGATES FINAL RULE REQUIRING REPORTING OF  
GREENHOUSE GASES 

SUMMARY

The Environmental Protection Agency (EPA) recently published a final rule under 
the authority of the Clean Air Act (CAA), requiring large sources of Greenhouse Gas 
(GHG) emissions, suppliers of fossil fuels and industrial gases, and large vehicle 
and engine manufacturers to report the amount of GHG emitted or potentially 
emitted into the air on an annual basis.  74 Fed. Reg. 56,260 (October 30, 2009). 
The Greenhouse Gas Reporting Rule affects industries from many sectors 
in the economy that directly emit GHG.  Industries that must report include 
facilities producing aluminum, ammonia, cement, lime, petrochemicals, 
phosphoric acid, silicon carbide, soda ash, ferroalloy, glass, iron and steel, 
lead, hydrogen and zinc, facilities generating electricity, certain Municipal 
Solid Waste landfills and manure management systems (livestock), and 
facilities manufacturing pulp and paper.  There is a minimum emissions 
threshold of 25,000 tons of GHG per year for some, but not all, of the facilities 
before the annual reporting requirement applies.  The new rule also requires 
facilities that emit more than 25,000 tons per year GHG emissions as a result of 
stationary fuel combustion (boilers, engines, heaters, incinerators) to file an 
annual report.

 The rule, effective December 29, 2009, will require all impacted facilities to begin 
monitoring January 1, 2010.  A report of the annual emissions will be due to 
EPA by March 31 of the following year.  The regulations also require reporting 
facilities to verify the data and to maintain records on site.  The obligations 
under the new rule apply to owners and operators, including tenants and 
potentially lenders, and any violations are subject to administrative, civil and 
criminal penalties. 

Although this new rule only requires disclosure and does not impose any limits 
on GHG emissions, the EPA will use the collected information to help shape 
its future Climate Change policy.  For example, if the Agency decides to adopt 
the currently proposed finding that GHG does endanger public health and the 
environment, the CAA will mandate that emissions limits be set for a myriad of 
GHG sources, including those that are identified in the Reporting Rule.  Moreover, 
a government determination that GHG is harmful will likely encourage a new 
wave of common law claims for damages raised by environmental groups and 
private citizens.
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ANALYSIS

The new Greenhouse Gas Reporting Rule affects industries from many sectors of the economy that emit GHG 
in such forms as carbon dioxide, methane and nitrous oxide, whether as a result of chemical reaction in the 
manufacturing process, from combustion, or a combination thereof.  The first category of industries affected 
includes facilities producing aluminum, ammonia, cement, lime, petrochemicals, phosphoric acid, silicon 
carbide and soda ash and facilities generating electricity.  There is no minimum threshold of emissions for 
these sources.  The first list in the regulation also includes certain Municipal Solid Waste landfills and manure 
management systems (livestock) generating over 25,000 metric tons of Carbon Dioxide equivalent (CO2e) 
emissions per year.  Note that the requirements for these two types of businesses are triggered by emissions 
generated, not released: if a MSW landfill or a livestock management facility generates but captures 25,000 
metric tons of methane and then emits only a small percentage of the gas into the air, the facility would 
nonetheless still be subject to the reporting requirement.

The regulation also contains a second category of industries subject to the reporting mandate, including 
those that produce ferroalloy, glass, iron and steel, lead, hydrogen and zinc and those that manufacture pulp 
and paper.  A facility that contains any of these sources must file a report if the cumulative GHG emissions from 
all sources at the facility exceed 25,000 metric tons per year CO2e.  This threshold is based only on quantities 
emitted, not generated.

The third category of facilities affected is included in the “General Stationary Fuel Combustion Rule”.  These 
provisions require any facility not containing a source identified in the two above lists, that has stationary 
fuel combustion equipment with an aggregate maximum rated heat input capacity of at least 30 million btu 
per hour, and that has combined emissions from all non-portable, non-emergency fuel combustion sources 
exceeding 25,000 metric tons of CO2e per year to file the annual report.  “Stationary Fuel Combustion Sources” 
includes devices, such as boilers, engines, incinerators, process heaters and combustion turbines, that burn 
fuel to produce electricity, heat, steam or energy or to reduce volumes of waste.  The report required 
under this provision need include emissions from the stationary fuel combustion sources only.

The three categories discussed above are facilities that directly emit GHG.  A “facility” includes any property, 
building, structure, source or stationary equipment, but not a mobile source.  The requirements apply to 
“owners,” those who have legal or equitable title, leasehold interests or control over a facility, but excluding 
limited partners, and “operators,” meaning those who operate or supervise a facility or supplier.  Although the 
language is not absolutely clear, it appears that the obligation attaches to an owner of property on which a 
source, such as a piece of equipment, is located, even if that entity does not own or operate the source itself.  
Furthermore, there is no exclusion in the rule for lenders or other creditors who may hold indicia of ownership 
to protect a security interest.

Companies that supply fuels and other potential sources of emissions are subject to the new rule as well.  A 
“supplier” is any entity that produces, imports or exports one of the listed fuels or industrial gases.  Suppliers 
that produce identified fuels or gases in any amounts, or that import or export product that would result in 
GHG emissions in amounts exceeding 25,000 metric tons per year CO2e from complete combustion or use, 



Page 3Arnall Golden Gregory LLP

Client Alert

Arnall Golden Gregory LLP serves the business needs of growing public and private companies, helping clients turn legal challenges into business opportunities. We don’t 
just tell you if something is possible, we show you how to make it happen.  Please visit our website for more information, www.agg.com.

This alert provides a general summary of recent legal developments. It is not intended to be, and should not be relied upon as, legal advice.

must file an annual report.  The supplier report must include the quantities of fuels supplied and the potential 
emissions generated.  Likewise, companies that manufacture heavy duty vehicles and engines must report 
potential Carbon Dioxide emission rates for the mobile sources beginning with the model year 2011, and 
emission rates from additional GHGs in subsequent years.  The mobile source rule applies to companies that 
are already subject to EPA emission certification requirements.

There is an exemption for any company whose GHG emissions are the product of Research and Development 
activities.  Additionally, the final rule did not include some source categories such as electronics manufacturing, 
ethanol production, food processing, industrial landfills and wastewater treatment, that had originally been 
included in the Proposed Rule.  These sources are not permanently excluded from the rule, as EPA will continue 
to evaluate their possible inclusion in the future.

Companies will have to estimate at the beginning of the year whether they will exceed the threshold amounts 
by the end of the year, and then monitor to confirm.  The regulations specify calculation methodologies; 
however, best available monitoring methods may be used in the first quarter of the first year to allow facilities 
time to implement the requisite procedures and put the necessary equipment into service.  EPA estimates 
that the new rule will affect 30,000 facilities, but only approximately 10,000 will actually exceed the thresholds 
and need to file a report.  Generally, the emissions data will be available to the public and will not be classified 
as Confidential Business Information.

Once subject to the reporting requirements, reports must continue to be filed unless the reporter can show 
the facility emits less than 25,000 metric tons per year of CO2e for five consecutive years, the facility emits less 
than 15,000 metric tons per year of CO2e for three consecutive years, or all GHG emitting sources at the facility 
have been closed.  Violators of any provisions of the CAA are subject to administrative, civil and criminal 
penalties up to $37,500 per day of violation.

The GHG Reporting Rule does not mean that GHGs are regulated under the CAA, yet.  EPA explained that 
the information obtained from the reports will assist it in developing future policy regarding climate change 
and will help facilities identify opportunities to decrease emissions voluntarily.  However, this rule arrives on 
the heels of EPA’s proposed rule to limit GHG emissions from mobile sources such as automobiles.  To finalize 
the proposed limits, EPA would have to first declare that GHG endangers public health and the environment.  
Once an endangerment finding is declared, the CAA will require EPA to revise other regulations to impose 
limits on GHG emissions from a host of other sources.  

In response to the Supreme Court decision, Massachusetts v. EPA, 127 S. Ct. 1438 (2007), EPA proposed an 
endangerment finding in April, 2009.  The Agency is currently predicting that a final decision on endangerment 
may be reached within a few months.  If adopted, the determination that GHG are harmful to humans and 
the environment may spark not only massive regulatory revisions, but also a significant number of claims for 
damages based on common law theories such as nuisance and trespass.


