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Georgia Court of Appeals Affirms Dismissal of  
Medical Malpractice Action for Insufficient Expert Affidavit

A recent decision of the Georgia Court of Appeals reaffirms the necessity of a 
qualified expert witness to pursue a medical malpractice action (Hope v. Kranc, 
2010 WL 2278353 (Ga. App. June 8, 2010)). The Court of Appeals held that the 
trial court did not abuse its discretion in determining that the plaintiff’s expert 
witness had not been engaged in the active practice of the relevant specialty 
(gynecology or urology) for three of the five years before the operation at is-
sue as required by statute. The Court further noted that:

[t]o permit even a veteran general practitioner to judge the performance of 
a specialist, including decisions concerning either procedures or referrals, 
would eviscerate the statute’s purpose of assuring that a medical profes-
sional is not held negligent in the absence of evidence that he violated a 
standard of care established by his peers.

The Hope Court explained that pursuant to OCGA § 24-9-67.1(c), “even if an 
expert is ‘otherwise qualified as to the acceptable standard of conduct of the 
professional whose conduct is at issue,’” such expert’s opinions are:

admissible in a medical malpractice action only if the expert

(2) [...] had actual professional knowledge and experience in the area of 
practice or specialty in which the opinion is to be given as the result of hav-
ing been regularly engaged in:

(A) The active practice of such area of specialty of his or her profession for 
at least three of the last five years, with sufficient frequency to establish an 
appropriate level of knowledge, as determined by the judge, in performing 
the procedure, diagnosing the condition, or rendering the treatment which 
is alleged to have been performed or rendered negligently by the defen-
dant whose conduct is at issue [...]”

Hope, at *2, quoting OCGA § 24-9-67.1(c)

The complaint alleged negligence in the performance of a cystoscopy and 
surgery for vaginal repair following a hysterectomy. The complaint further al-
leged that too many surgeries had been performed in too short of a time and 
failure to refer the plaintiff to a more qualified physician. The affidavit of the 
plaintiff’s expert stated that he was a family practitioner physician licensed to 
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practice in Georgia; that he had been a member of the medical staff of a hospital for more than 25 years; that 
he had been engaged in the regular practice of medicine for at least three out of the five years preceding the 
affidavit; that he had actively performed or participated in more than 100 operations, including hysterecto-
mies, cholecystectomies and caesarian sections; that he was familiar with the standard of care pertaining to 
medical requirements as to frequency of operations and standards requiring referral of female patients to a 
more skilled urologist or urology specialty center. Plaintiff’s expert was board certified only in geriatrics and 
had never performed the surgical procedure at issue.

The Court noted that the expert’s affidavit did not show that he had recently performed any operations and 
that his vitae suggested that since 1992 he had specialized in geriatrics and that he had not been engaged 
in the active practice of either gynecology or urology for three of the five years preceding the procedures 
at issue. The Court further rejected the plaintiff’s argument that the expert’s status as a general practitioner 
authorized him to give an expert opinion. Allowing a general practitioner to judge the actions of a specialist, 
the Court noted, “would eviscerate the statute’s purpose of assuring that a medical professional is not held 
negligent in the absence of evidence that he violated a standard of care established by his peers.”

This recent decision highlights the necessity for expert witnesses with sufficient specialized knowledge and 
experience regarding the procedures at issue in a medical malpractice action. It is recommended that de-
fense counsel challenge the admissibility of the opinions of experts who fail to demonstrate that they pos-
sess sufficient knowledge or experience to judge the performance of a specialist.


