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Georgia Supreme Court Agrees to Hear Appeal on HIPAA Decision 

The Georgia Supreme Court has agreed to weigh-in on a case involving a 
decedent’s privacy rights under the federal HIPAA privacy regulations.  The 
central issue is whether HIPAA preempts a Georgia statute that authorizes 
family members to obtain the medical records of their deceased relatives.  

The case began when a nursing home received a request for medical records 
from a decedent’s spouse, without the spouse having been appointed to act 
on behalf of her husband’s estate.  In compliance with HIPAA’s Privacy Rule 
allowing only a “personal representative” to authorize disclosure of medical 
records, the nursing home declined the request.  

In response, rather than taking steps to be named the personal representative 
of her husband’s estate, the spouse sued, seeking an order directing the nurs-
ing home to produce the records.  The trial court found in favor of the spouse, 
ordering that the records be produced.  In doing so, the trial court concluded 
that a wrongful death claim is pursued on behalf of the decedent and, there-
fore, that a wrongful death claimant is a personal representative under the 
HIPAA privacy regulations.  

In a subsequent appeal, the Georgia Court of Appeals agreed with the trial 
court.  See Alvista Healthcare Center, Inc. v. Miller, 673 S.E.2d 637 (Ga. Ct. App. 
Feb. 17, 2009).  In its decision, the Court of Appeals reasoned that the spouse, 
in requesting the records for a potential wrongful death action, was essen-
tially acting on behalf of the husband’s estate and not in her own interest.  
Counsel for the nursing home have argued that this conclusion conflicts with 
established law recognizing a distinction between causes of action brought 
by an estate and those asserted by survivors.

Following the Court of Appeals’ decision, counsel for the nursing home 
petitioned the Georgia Supreme Court to decide the HIPAA issue and to 
clarify the distinction between causes of action brought by an estate and 
those brought by a survivor.  After assessing the petition, the Supreme Court 
agreed to review the case.  In its order, the Supreme Court asked the parties to 
address the following issues:

http://www.agg.com/media/interior/publications/Bring_Rissler_Alvista_Healthcare_Center_v_Miller.pdf
http://www.agg.com/media/interior/publications/Bring_Rissler_Petitioned.pdf
http://www.agg.com/media/interior/publications/Bring_Rissler_Order.pdf
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(1)  Did the Court of Appeals err in holding that Georgia law authorizes a surviving spouse to act on behalf 
of the decedent in pursuing a wrongful death action, such that the surviving spouse would be entitled to 
access the decedent’s protected health information in accordance with 45 C.F.R. § 164.502(g) of the HIPAA 
Privacy Rule.

(2)  Did the Court of Appeals otherwise err in affirming the trial court’s award of injunctive and declaratory 
relief.

The case has been assigned to the Supreme Court’s September 2009 oral argument calendar.  


