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Relocation and Splitting of CONs After SB 433

Introduction 
 
Prior to July 1, 2008 (the effective date of Senate Bill 433), a nursing home 
could not relocate without filing an application with the Department of Com-
munity Health (DCH) and going through the CON process.  If the relocated 
home was to be located within 3 miles of the existing home, then the CON 
application was not subject to full review under the service-specific nursing 
home CON criteria.  Instead, the application was reviewed under the “general 
considerations” that apply to all healthcare providers.  Such review involved a 
lesser degree of scrutiny by DCH on the basis of various generic criteria.  While 
such applications were generally granted, the process was still somewhat 
cumbersome because it required CON review -- albeit review under consider-
ations that might be described as something akin to “CON-lite” -- as opposed 
to utilizing the much simpler process of sending DCH a “Letter of Non-Review-
ability.”  

More importantly, it was not possible as a practical matter to relocate beyond 
3 miles.  For many facilities, there was no suitable alternate site within 3 miles, 
and in any event, relocating within a 3-mile radius simply did not accomplish 
much.  The facility was still serving the same demographic in essentially the 
same part of town.  In addition, the rules did not allow for the partial reloca-
tion of a facility.  In many instances, it did not make sense to relocate the en-
tire facility, but there were advantages to down-sizing the home -- perhaps by 
converting multi-bed wards into private or semi-private rooms -- and utilizing 
some of the beds elsewhere in the county.
 
Senate Bill 433 revamped all of the rules in this area.  Instead of filing a CON 
application to relocate a facility, it is necessary to submit only a “Letter of Non-
Reviewability”.  Furthermore, the 3-mile limit no longer applies, so the facility 
can be relocated anywhere within the same county.  In addition, the nursing 
home’s CON can be split, subject to a showing that subdividing the home into 
two facilities is consistent with quality patient care and financially feasible.
 
Senate Bill 433 and the New DCH Regulation
 
The CON statute was amended by S.B. 433 to provide an exemption from CON 
review for:  
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The relocation of any skilled nursing facility or intermediate care facility within the same   
county, any other health care facility in a rural county within the same county, and any other    
health care facility in an urban county within a three-mile radius of the existing facility so long as the 
facility does not propose to offer any new or expanded clinical health services at the new location.

O.C.G.A. § 31-6-47(a)(24).  Thus, while the General Assembly retained the 3-mile rule for most healthcare 
providers, it authorized the relocation of a nursing home anywhere within a single county, regardless of the 
number of miles between the target location and the original facility.  Furthermore, by including this provi-
sion in the list of exemptions from CON, the legislature made it clear that the relocation was not subject to 
the CON review process, including even review under the “general considerations.”  

Also, as previously discussed, prior to S.B. 433, it was not possible to divide a nursing home into two 
separate facilities as part of a renovation or relocation.  The statutory language typically cited in support of 
prohibiting the splitting of CONs was found at O.C.G.A. § 31-6-41(a), which provided that:

A certificate of need shall be valid only for the defined scope, location, cost, service area and person 
named in an application, as it may be amended, and as such scope, location, area cost and person are 
approved by the department. . .

O.C.G.A. § 31-6-41(a).  This section was amended by S.B. 433 through the addition of the following sentence:  
 

However, in reviewing an application to relocate all or a portion of an existing skilled nursing facil-
ity, intermediate care facility, or intermingled nursing facility, the department may allow such facility 
to divide into two or more such facilities if the department determines that the proposed division is 
financially feasible and would be consistent with quality patient care. 

As indicated by the underlined word in the foregoing provision, the language permitting the splitting of 
CONs contemplates that an “application” must be submitted to DCH.  In informal discussions following the 
enactment of S.B. 433, DCH representatives expressed the view that the exemption section quoted above 
(O.C.G.A. § 31-6-47(a)(24)) “trumps” the CON splitting section (O.C.G.A. § 31-6-41(a)).  DCH indicated that as a 
result, the subdivision of a facility (and not merely its relocation) is exempt from CON review.  DCH indicated 
that it would, however, require a showing that splitting the nursing home into two facilities would be “finan-
cially feasible” and “consistent with quality patient care.”

DCH formalized its position regarding S.B. 433 in regulations published on September 11, 2008 and made 
effective on October 1, 2008.  The section of the regulations relating to determinations and letters of non 
reviewability included a new paragraph which reads as follows:
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In reviewing a determination request pursuant to this Rule to relocate all or a portion of an existing 
skilled nursing facility, intermediate care facility, or intermingled nursing facility, pursuant to O.C.G.A. 
§ 31-6-47(a)(24) and Rule 111-2-2-.03(26), the Department may allow such facility to divide into 2 or 
more facilities if the Department determines that the proposed division is financially feasible and 
would be consistent with quality patient care.  Under no circumstances will the Department allow via 
a favorable determination, the facility as listed above to relocate as one facility, or divide into more 
than one facility, with more than the total number of beds authorized in the facility’s location prior to 
any relocation and/or division.

DCH Rule 111-2-2-.10(2).  

Practical Considerations

The process under the new rules involves the submission of a determination letter to DCH requesting an 
exemption.  If the facility is seeking to split its CON, the letter must make some sort of showing that the 
proposal is consistent with quality patient care and financially feasible.  Special care must be dedicated to 
making this showing, as DCH retains the authority to deny the request on either basis.  As our law firm inter-
prets the rules, the minimum bed size requirements in the nursing home service-specific CON rules are not 
directly applicable; however, the Department has yet to issue any written guidance on that issue.  Regard-
less, the Department can take the position in any particular case that the small size of a facility might impact 
quality care or financial feasibility.  Under no circumstances will DCH allow a nursing home to divide into 
more than one facility, with more than the total number of beds authorized in the facility’s location prior to 
any relocation and/or division.  DCH’s determination letters are published in the CON Tracking Report.  There 
is an opportunity for competitors to object to the splitting of a CON and even to appeal a determination by 
DCH authorizing the partial relocation of a facility. 

Although there continue to be some limits on the relocation and splitting of CONs, the changes resulting 
from S.B. 433 afford operators significant opportunities to upgrade their services by relocating all or a por-
tion of their beds to other locations within the same county.   

For more information on this topic, please contact Glenn Hendrix, Arnall Golden Gregory LLP at either 
glenn.hendrix@agg.com or 404.873.8692.


