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Federal District Court Authorizes Medicare Recoupment of Overpay-
ments During Administrative Appeal

On April 1, 2009, the United States District Court for the District of South 
Carolina (Anderson/Greenwood Division) dismissed a declaratory judgment 
action filed by thirty-seven South Carolina hospitals seeking a determina-
tion that Section 935 of the Medicare Prescription Drug Improvement and 
Modernization Act of 2003 (the “MMA”) precludes recoupment of Medicare 
reimbursement during the redetermination and reconsideration stages of an 
administrative appeal of any alleged overpayment. (For a copy of the order, 
please click here). Section 935 of the MMA, set forth at 42 U.S.C. § 1395dd(f )(2) 
states, in relevant part:  “In the case of a provider of services or supplier that is 
determined to have received an overpayment…that seeks a reconsideration 
by a qualified independent contractor on such determination…, the Secretary 
may not take any action (or authorize any other person, including any Medi-
care contractor,…) to recoup the overpayment until the date the decision on 
the reconsideration has been rendered…”
 
The providers originally filed the action in July 2008 after the HealthDataIn-
sights, Inc., the Medicare contractor, as part of the Medicare Recovery Audit 
Contractor (RAC) demonstration project, sent recouped alleged overpay-
ments simultaneously with issuing a denial notice that included the first infor-
mation about the determination.  Providers asserted that under the MMA, the 
recoupment was improper since the time to file appeals had not run when 
the funds were taken. 
 
The United States asserted that the matter was not properly before the fed-
eral court since the providers had not completed the administrative appeals 
process that was available.  In support of their position that the Court should 
hear the matter, the providers asserted that the administrative appeals pro-
cess could not remedy the fact that substantial funds had been recouped pre-
maturely and that there was a compelling interest in prompt judicial review to 
avoid harm.  Ultimately, the Court dismissed the case without consideration 
of the threshold issue but concluding that the providers had not demon-
strated that the court had jurisdiction to hear a challenge to the timing of the 
recoupments.  
 
Notwithstanding the court’s dismissal, the Center for Medicare and Medicaid 
Services (CMS) has issued several guidances that indicate its intent not to 
recoup until reconsideration or redetermination is completed, if requested.  
For example, House Report 108-391 of the MMA states, in part:  “The Secretary 
is prohibited from recouping any overpayments until a reconsideration-level 
appeal (or a redetermination by the fiscal intermediary or carrier if the QICs 
are not yet in place) was decided, if a reconsideration was requested.”  Further-
more, to implement Section 935 of the MMA, CMS published a Proposed Rule 
on September 22, 2006, which has not been finalized, and issued Transmittal 
141 and a revised MLN Matters article number MM6183.  These guidances 
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suggest that recoupment will begin on the 41st day from the date of the first demand letter if a valid rede-
termination request is not received within 30 days of the date of the demand letter and that recoupment 
will begin no earlier than the 61st day from the date of a redetermination notice unless a valid reconsid-
eration request is received within 60 days of the date of a subsequent demand letter.  Recoupment would 
stop at whatever point that a timely, valid redetermination or reconsideration request is received.  However, 
Medicare will not refund any recoupment already taken.  With the rollout of the permanent RAC program, 
providers need to be particularly attuned to these shortened timeframes to avoid recoupment during a 
pending appeal.    


